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Response to “Sophisticated 
User Doctrine” Article 

This letter is written in connec- 
tion with the article, “Welcome the 
‘Sophisticated User Doctrine,’ A 
Complete Defense to Unjustified 
Products Liability Claims Against 
Innocent Manufacturers” (January 
1999). 

In 1998, the Trial Lawyers Sec- 
tion of The Florida Bar commis- 
sioned a study by David M. Griffith 
& Associates, a nationally recog- 
nized public interest consulting 
firm. This study, “The Sky is Fall- 
ing! Tort Reform ...Florida’s Manu- 
factured Crisis,” finds that there is 
no explosion of tort cases; jury ver- 
dicts in Florida are not excessive; 
punitive damage awards are rare; 
and Florida’s product liability law 
does not put Florida at an economic 
disadvantage when compared to 
other states. 

More specifically, the study found 
that while Florida’s products liabil- 
ity cases made up a greater percent- 
age of the total number of tort cases 
filed than the national average, 
products liability lawsuits in 
Florida made up a smaller percent- 
age of jury trials than the national 
average. The number of products li- 
ability lawsuits settled out of court 
in Florida increased by 148 percent 
from 1993 to 1996. During the same 
period, products liability cases that 
went through a jury trial declined 
by 31 percent. 

While not commissioned to look 
specifically into these matters, the 
David M. Griffith report does not 
indicate in any way that “Florida 
tort law is currently ill-equipped to 
protect innocent manufacturers 
from the ravages of unjustified 
product liability claims” or that 
“plaintiff’s attorneys often file suits 
against manufacturers .. . even 
though it should be obvious that the 
manufacturer is not at fault,” as the 
authors of this article suggest. 

The Trial Lawyers Section sup- 
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ports the free exchange of ideas and 
vigorous debate on legal issues. 
However, when The Florida Bar 
Journal recognized the authors of 
the article, there was an indication 
that the article was submitted on 
behalf of the Trial Lawyers Section. 
There should have been an indica- 
tion that the article solely repre- 
sented the viewpoints of the authors 
of the article and not the Trial Law- 
yers Section. There are contrary 
viewpoints and an article is cur- 
rently being prepared to express 
that position. 

The executive council of the Trial 
Lawyers Section is equally divided 
between plaintiff and defense attor- 
neys. As a result, the section main- 
tains an objective and essentially 
neutral position on many plaintiff 
versus defense issues. The Trial 
Lawyers Section has not taken a po- 
sition on the matters discussed in 
this article. 

RicHARD A. GILBERT 
Chair, Trial Lawyers Section 


“Welcome the ‘Sophisticated User 
Doctrine, A Complete Defense to 
Unjustified Products Liability 
Claims Against Innocent Manufac- 
turers” does not meet the high stan- 
dards that I have come to expect and 
enjoy from The Florida Bar Journal. 

The authors state without any 
substantiation that “plaintiffs’ attor- 
neys often file suit against the 
manufacturer under negligent and 
strict products liability theories, 
even though it should be obvious 
that the manufacturer is not at 
fault.” The article also states, 
“Florida tort law is currently ill- 
equipped to protect innocent manu- 
facturers from the ravages of unjus- 
tified products liability claims.” 
Again, with no supporting data or 
objective facts substantiating these 
allegations. 

I have come to expect the Journal 
to champion the motto on the front 
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cover of the Bar Journal, “Advanc- 
ing the Confidence and Public Re- 
sponsibility of Lawyers.” By publish- 
ing an article that alleges that there 
are “ravages of unjustified products 
liability claims brought by plaintiffs’ 
attorneys who often file suit in un- 
justified cases,” the Bar Journal, by 
publication of this article, provides 
a forum for lawyer bashing which I 
believe is inappropriate in a profes- 
sional journal. If the authors are 
aware of “ravages of unjustified 
products liability claims which are 
being brought,” I would hope they 
would report this to The Florida Bar. 
I believe that the vast majority of 
Florida lawyers, be they plaintiff or 
defense tort lawyer, or any other 
type of lawyer, work hard to adhere 
to the ideals as set forth on your 
cover and the oath of admission that 
is also published in the Journal ev- 
ery month. 

I am a plaintiff’s civil trial law- 
yer and I also disagree with the le- 
gal premise of the article that in 
certain situations a product 
manufacturer’s duty should only 
run to the sophisticated purchaser 
of the product and should not extend 
to injured third parties. This pro- 
posal is not an extension of the law, 
but, in fact, a regression back to the 
days where a breach of a contract 
warranty was the only remedy for 
those injured by a dangerous prod- 
uct. The proposal by the authors 


would partially overturn a great 
Florida case, West v. Caterpillar 
Tractor Company, 336 So. 2d (Fla. 
1976), and return us to the dark 
days of liability limited to warranty 
claims. For example, under the pro- 
posed “sophisticated user doctrine” 
a manufacturer such as Ford Motor 
Company who sold a car to Hertz 
Rent-a-Car Corporation, or even to 
an individual who happened to be a 
garage mechanic, could be excused 
from the duty to place a warning 
label in the car visible to front seat 
passengers to remind riders that a 
front seat airbag can kill small chil- 
dren if they are placed in the front 
seat. Under the “sophisticated user 
doctrine” apparently the only duty 
required of the manufacturer would 
be a warning to the original sophis- 
ticated purchaser buried in the 
owner’s manual. 

I enjoy reading professional de- 
bate in our journal among lawyers 
with varying points of view. Perhaps 
I even pay more attention to law- 
yers espousing views different from 
mine or with which i do not agree, 
because I can probably improve my 
knowledge and ability as a lawyer 
by reading those articles. However, 
I do not believe the Journal should 
accept articles that attack our civil 
justice system. 


JOSEPH H. SAUNDERS 
Pinellas Park 


When did the Bar Journal become 
a propaganda machine? The article, 
“Welcome the ‘Sophisticated User 
Doctrine,” is not a scholarly work, 
but rather a diatribe against inno- 
cent plaintiffs. The conclusion 
speaks volumes: “The acceptance of 
the sophisticated user doctrine is 
necessary to protect the rights of the 
innocent manufacturer in Florida.” 
This is advocacy, not scholarship. 

The Bar Journal and the Trial 
Lawyers Section should be ashamed 
for publishing this so-called “ar- 
ticle.” What support can be cited for 
the proposition “Florida tort law is 
currently ill-equipped to protect in- 
nocent manufacturers from the rav- 
ages of unjustified products liabil- 
ity claims”? We have heard all of this 
before. The McDonald’s hot coffee 
case and all the other half truths 
and outright lies to shock without 
substance have been touted by the 
insurance industry for years in or- 
der to bolster so-called tort reform. 
But, when pushed, the advocates 
cannot back up their gross exag- 
gerations. There is no tort crisis. 
There is no litigation crisis. 

In fact, the largest growth in civil 
litigation is supposedly businesses 
suing businesses. Perhaps if these 
businesses would stop suing each 
other, the courts would have time to 
sort through tort cases which wal- 
low in trial desiderata—the lowest 
priority cases for trial after crimi- 
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nal and family and commercial liti- 
gation. 

Let’s have a little more scholarly 
integrity next time we publish an 
article with the imprimatur of The 
Florida Bar; or, at least, be sure to 
have some facts to back up the alle- 
gations. 

Ross M. GoopMAN 
Pensacola 


Authors’ Response 

It is unfortunate that a member 
of the Bar would characterize our ar- 
ticle, which advocates for the appli- 
cation of a novel products liability 
defense, as “lawyer bashing,” an at- 
tempt to “erode our highly valued 
constitutional right to jury trial,” 
and an “attack on the civil justice 
system.” These accusations are in- 
accurate and unfounded. The high 
costs associated with defending law- 
suits—products liability or other- 
wise—are well recognized. More- 
over, we hold our fellow attorneys 
in the highest esteem and it is un- 
reasonable to interpret our article 
as questioning the integrity of The 
Florida Bar. 

Having said that, the response to 
our article misses the entire premise 
of the sophisticated user doctrine. 
The commentary argues that the 
sophisticated user doctrine would 
prevent recovery where a child is 
suffocated by a faulty automobile 


We based our defense on the principle 
of justifiable money laundering. 


airbag. This example is inapposite 
because the sophisticated user doc- 
trine does not apply to products dis- 
tributed to the general public. As set 
forth in the article, this defense does 
not apply to the noncommercial con- 
sumer who, according to the Florida 
Supreme Court in West v. Caterpil- 
lar Tractor Co., 336 So. 2d 80, 92 
(Fla. 1976), cannot be reasonably 
required to make a detailed or expert 
inspection of products purchased. Ac- 
cordingly, courts limit this defense to 
a narrow class of cases where a manu- 
facturer of a product, which is known 
to be dangerous for its intended pur- 
pose, provides a sophisticated user 
(normally a manufacturing employer) 
with adequate warnings. Under these 
circumstances, it should be the sophis- 
ticated user/employer’s responsibility 
to properly train and supervise its 
employees in the proper use of the 
product. Consequently, while we rec- 
ognize that there are valid objections 
to the sophisticated user doctrine, the 
objections raised by the criticism are 
unjustified, and the reader simply 
failed to recognize the basis of this 
novel products liability defense. 
S. Metta 
GENE P. KissANE 


More on Homestead 
Exemption 

While an informative article, “Use 
of Florida Homestead to Defraud 
Creditors” (December 1998) failed to 
note that the Florida Supreme 
Court has never held hard and fast 
to the three exceptions to the home- 
stead exemption cited by the Con- 
stitution. Florida has long recog- 
nized the principle that a voluntary 
conveyance by one who is indebted 
is presumptively fraudulent when 
attacked by a judgment creditor 
upon a debt existing at the time of 
the conveyance. Bay View Estates 
Corp. v. Southerland, 114 Fla. 635, 
154 So. 894 (1934), overruled in part 
on other grounds, B.A. Lott, Inc. v. 
Padgett, 14 So. 2d 667 (Fla. 1943); 
United States v. Horton, 760 F.2d 
1225 (11th Cir. 1985). The rule enun- 
ciated in Bay View prohibits trans- 
fers made which interfere with ex- 
isting rights of creditors who have 
just, lawful, and existing claims 
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without a showing that the debtor 
was actually insolvent at the time 
of the transfer. As stated in J.J. 
Kelley Co. v. Pollock & Bernheimer, 
57 Fla. 459, 464, 49 So. 934, 935 (Fla. 
1909), citing Logan v. Logan, 22 Fla. 
561, 1 Am.St.Rep. 212 (Fla.): “When 
the legal effect of a conveyance is to 
hinder or delay creditors, the intent 
(to defraud) will be presumed, re- 
gardless of the actual motives of the 
parties.” See also In re F & C Servs., 
Inc., 44 B.R. 864, 868-69 (Bankr. 
S.D. Fla. 1984). 

Fraudulent transfers have been 
prohibited by statute as early as the 
Statute of 13 Elizabeth enacted in 
1571 in England. Effective January 
1, 1988, Florida adopted the Uniform 
Fraudulent Transfer Act in FS. Ch. 
726 (1988), which continues the pre- 
vious statutory law and codifies com- 
mon law unless expressly replaced. 

Furthermore, the author also ex- 
cluded that very longstanding prin- 
ciple that would have to be consid- 
ered in a decision by the Supreme 
Court, presumably when the Jost 
case arrives, that any transaction 
made to defraud creditors is deemed 
to have no lawful existence. Kahn v. 
Wilkins, 36 Fla. 428, 18 So. 584 
(1896); Bellamy v. Bellamy’s Adm’r, 
6 Fla. 62 (1855). Since its inception, 
Florida’s Uniform Fraudulent 
Transfer Act has codified that pre- 
cept by declaring every conveyance 
of a nonexempt asset with the in- 
tent to hinder, delay, or place an as- 
set beyond the reach of the lawful 
claim of a creditor is a fraud and any 
such transaction is utterly void. 

FS. §§222.29, 222.30 enacted in 
1994, read in conjunction with 
§726.105, further clarifies that a 
“conversion” or exchange of a non- 
exempt asset into one that is exempt 
is also void if conceived with the in- 
tent or effect of hindering, delaying, 
or placing the asset beyond the 
reach of the lawful claim of a credi- 
tor. To find otherwise would serve 
to contradict Florida laws dating 
back 175 years and would lead to 
the assumption that despite the vast 
quantity of case law to the contrary, 
that the framer of the state Consti- 
tution condoned fraud. 

Application and interpretation of 


STEIN 


_ are won or lost @ heir research and res cere 


the case law and statutes address- 
ing the matter of fraud has held that 
every transfer of property is vitiated 
by fraud. First State Bank of 
Clermont v. Fitch, 105 Fla. 435, 141 
So. 299 (1932). 

If then a fraudulent transfer is 
void ab initio, a debtor’s homestead 
exemption would theoretically never 
attach, as claim to the exemption 
would be in furtherance of fraud. 

Florida courts have held time and 
again that a dishonest debtor could 
not cloak himself or herself under 
the homestead exemption. See In re 
Lee A. Coplan et ux 156 B.R. 88 
(1993); Palm Beach Savings & Loan 
Ass’n v. Fishbein, 619 So. 2d 267, 270 
(Fla. 1993). 

It is also irrelevant that a nonex- 
empt asset is transformed into an 
exempt asset because the transac- 
tion would be voided by the fraud of 
the debtor. This is what is explained 
by FS. §§222.29 and 222.30, which 
anticipated this very type of fraudu- 
lent conduct. Flushing out, versus 


detracting from, Art. X §4 of the 
Florida Constitution in order to 
codify the aforesaid principles of law 
was reaffirmed by the language of 
the fraudulent transfer and fraudu- 
lent conversion statutes, established 
by concepts dating back 175 years. 

The reader should be advised that 
it has long been held that when 
Florida law has been used as an in- 
strument of fraud, as quoted by the 
court in Hillsborough Inv. Co. v. 
Wilcox at 13 So.2d 448 (Fla. 1943), 
that “[i]t is the duty of the courts 
when considering statutory and or- 
ganic provisions applicable to home- 
stead exemption to liberally construe 
the same... but these beneficent pro- 
visions should at no time be inter- 
preted so as to make them instru- 
ments of fraud or unjust impositions 
upon the rights of creditors. . . .” cit- 
ing to Jones v. Carpenter, 90 Fla. 407, 
106 So. 127 (1925), 43 A.L.R. 1409; 
Read v. Leitner, 80 Fla. 574, 86 So. 
425; Hill v. First Nat. Bank, 79 Fla. 
391, 84 So. 190, 20 A.L.R. 270. 


While the article was informative, 
it tended to concentrate mainly 
upon the contradictory decisions is- 
sued by various bankruptcy courts, 
and a single district court case 
while glancing over the opinion of 
the 11th Circuit Court of Appeals 
proclaiming the uncertainty of the 
law in Florida. That decision has 
since been remanded. This corre- 
spondence is intended to provide a 
broader picture by referring to those 
state and federal court decisions in 
which the Supreme Court disal- 
lowed claimed exemptions for acts 
that it believed fell within the 
“spirit” of the exceptions. How the 
Supreme Court will rule remains to 
be seen, but readers should be aware 
that the court has never hesitated 
to rule that a dishonest debtor may 
not use the homestead exemption as 
a means to escape lawful debts, or 
perpetrate fraud. 


Barry D. SILVERSTEIN 
Aventura 
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Lawyers, the Legislature, and Public Service 


f you really stop and think of 
the awesome power and re- 
sponsibility vested in the Leg- 
islature, then you can begin to 
feel very guilty for being so cavalier 
about what goes on in the hallowed 
chambers of the Capitol. Many citi- 
zens (as well as lawyers) simply take 
the work of the Legislature for 
granted. They gloss over newspaper 
articles about pending bills and head 
straight for the business or sports 
pages after reading the local news. 
But what happens in the Legisla- 
ture affects all of us, lawyers as well 
as citizens in general. Legislators 
are continually re-creating govern- 
ment and most certainly re-writing 
our laws. Health care, environment, 
business, taxes, education, justice— 
the legislators are proposing and 
passing bills that eventually become 
laws that affect our rights and re- 
sponsibilities and change or rede- 
sign the way the people’s business 
of government is conducted. Some- 
times legislators correct an inequity 
or create an advantage for citizens 
at large or special interest groups 
in particular. It’s a give and take 
proposition. And we all have a stake 
in what happens. And if we—you 
and I—are not in the game, then we 
don’t have much right to brag or 
complain when it is all over. We have 
earned no better lot than simply to 
accept the results with resignation. 
That’s why I say, “Thank goodness, 
lawyers are serving in the Legisla- 
ture.” We all—lawyers and the gen- 
eral population—need them there. 
The issues that legislators face affect 
the legal profession, the legal process, 
and the legal protection of us all. 
That is why we all should be 
thankful to the lawyers serving in 
the Legislature. They are there to 


clarify the is- 
sues, to provide 
a perspective of 
protecting tradi- 
tional rights, to 
explain the im- 
pact of laws on 
individuals and 
groups, and in 
general to be in- 
structive and constructive in the 
public debate. 

We all should be thankful that a 
handful of men and women lawyers 
have answered the call to public ser- 
vice and are working to restore the 
public’s trust and confidence in our 
institutions—the Legislature as 
well as the legal system. 

Contrary to popular belief, less 
than 20 percent of the Florida Leg- 
islature is made up of lawyers—and 
only half of the state’s lawyer-legis- 
lators are in active practice. Cur- 
rently, there are 38 lawyers serving 
in the Legislature—the lowest num- 
ber ever. When term limits take ef- 
fect in 2000, those numbers may be 
further reduced. We need more law- 
yers to step forward and be of ser- 
vice. But, in the meantime, I ask all 
readers to contact their lawyer-leg- 
islator and thank them for their ser- 
vice. And provide your senator or 
representative with the support, 
information, and perspective that 
will help him or her be instrumen- 
tal in crafting just laws. 

Here is a listing of Florida Bar 
members serving in the Legislature: 


Rep. George Albright, R-Ocala 

Rep. Gus Michael Bilirakis, R-Palm 
Harbor 

Sen. Locke Burt, R-Ormond Beach 

Rep. Johnnie B. Byrd, Jr., R-Plant 
City 


12 THE FLORIDA BAR JOURNAL/MARCH 1999 


Sen. Walter “Skip” Campbell, D- 
Tamarac 

Rep. Gaston I. Cantens, R-Miami 

Sen. Lisa Carlton, R-Osprey 

Rep. John F. Cosgrove, D-Miami 

Rep. Larry Crow, R-Dunedin 

Rep. Steven Effman, D-Plantation 

Rep. Tom Feeney, R-Oviedo 

Rep. Lois J. Frankel, D-West Palm 
Beach 

Sen. Steven A. Geller, D-Hallandale 

Rep. J. Dudley Goodlette, R-Naples 

Rep. Kenneth Allan Gottlieb, D- 
Miramar 

Sen. John A. Grant, Jr., R-Tampa 

Rep. Sally A. Heyman, D-North Mi- 
ami Beach 

Sen. Daryl L. Jones, D-Miami 

Sen. Ron Klein, D-Delray Beach 

Rep. Bruce Kyle, R-Ft. Myers 

Rep. Carlos A. Lacasa, R-Miami 

Sen. John Laurent, R-Bartow 

Rep. Curt Levin, D-Boca Raton 

Rep. John C. Rayson, D-Pompano 
Beach 

Rep. Stacy J. Ritter, D-Tamarac 

Rep. Beryl Roberts-Burke, D-Miami 

Rep. Luis E. Rojas, R-Hialeah 

Sen. Thomas E. Rossin, D-West 
Palm Beach 

Rep. Timothy M. Ryan, D-Dania 

Sen. Burt L. Saunders, R-Naples 

Sen. James A. Scott, R-Ft. Lauder- 
dale 

Sen. Ronald A. Silver, D-Aventura 

Rep. Christopher Smith, D-Ft. Lau- 
derdale 

Rep. Tracy Stafford, D-Ft. Lauderdale 

Rep. William E. Sublette, R-Orlando 

Rep. John E. Thrasher, R-Orange 
Park 

Rep. J. Alex Villalobos, R-Miami 

Rep. Thomas E. Warner, R-Stuart 
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Florida Bar/University of Florida Alliance 
Helps Lawyers Get Ready for Y2K 


ith the turn of the 

century only 10 

short months away, 

it is becoming in- 
creasingly critical that lawyers as- 
sess what problems may occur with 
their office computers on January 1, 
2000. 

I know much has been written 
about “the millennium bug.” You 
may well be tired of hearing the 
term “Y2K.” You have no doubt 
heard some experts predict dire re- 
sults, while other experts say the 
first midnight of the millennium will 
come and go with not much more 
than a blip on the screen. 

As the practice of law has become 
more and more dependent upon 
technology, though, our potential ex- 
posure to Y2K problems has grown. 
And while some judges may under- 
stand if you miss a filing deadline 
because your calendaring software 
went haywire, others may not. 

Andrew Adkins of the University 
of Florida College of Law’s Legal 
Technology Institute, in a booklet on 
Y2K problems and solutions written 
for The Florida Bar, explained where 
we now stand: “The Year 2000 prob- 
lem has become well known and is 
currently discussed in the popular 
media. It had its origins in the early 
days of computers when computer 
memory and storage such as hard 
drives were expensive and program- 
mers sought to save costs by de- 
creasing the amount needed for 
both. No one thought that software 
solutions implemented in those days 
would become the “legacy systems” 
of today. Many software systems de- 
veloped in the 1960s and 1970s were 
originally designed for a “shelf life” 
of only a few years; no one knew we'd 


still be using 
them today. 

Briefly, the 
problem arises 
because many 
internal dates in 
computers are 
kept in month- 
day-year format 
with only two 
characters being 
allocated for the year (i.e., a “six 
digit” date). When the millennium 
arrives and the year is entered as 
“00” many computer calculations 
will assume the year is 1900 instead 
of 2000 and produce erroneous re- 
sults. 

“The Y2K problem can affect both 
the computer hardware itself, the 
software that runs on it, other hard- 
ware, and even such things as sta- 
tionery, forms, and date stamps. The 
solution involves an analysis of all 
relevant systems and what is meant 
by ‘Y2K compliance.’ 

“Y2K compliance means that all 
applicable systems, be they hard- 
ware, software, or other process will 
continue to function as required 
when the year 2000 arrives. This 
includes the transition from Decem- 
ber 31, 1999, to January 1, 2000, it- 
self, and all dates thereafter.” 


Y2K Compliance 

For more than a year your Bar has 
been taking steps to help office law- 
yers, legal assistants, secretaries 
and any others involved in law of- 
fice administration get up-to-speed 
on the issue, culminating in our al- 
liance with the Legal Technology In- 
stitute. Working with our Law Office 
Management Assistance Service 
(LOMAS), the LTI staff has published 


14 THE FLORIDA BAR JOURNAL/MARCH 1999 


The Year 2000 Resource Handbook 
and Planning Guide for Lawyers, a 
clearly written booklet designed to 
help you assess potential problems 
and take steps to correct them before 
they affect your practice. The booklet 
is available on the Bar’s website 
(www.FLABAR.org), and available in 
printed form at cost. To order a copy, 
send $10 plus your local sales tax to 
LOMAS, The Florida Bar, 650 
Apalachee Parkway, Tallahassee 
32399-2300. 

LOMAS and LTI have teamed up, 
also, to present seminars ranging 
from one-hour luncheon programs to 
in-depth, daylong studies of how 
Y2K may affect lawyers and their 
clients. To arrange a seminar, con- 
tact J.R. Phelps, director of LOMAS, 
at (850) 561-5616. 

Also available on the website now 
is a continuing education program 
on Y2K issues that allows you to 
earn three CLE hours at no charge. 
The program—which has gotten 
very good reviews by our members 
—was put together by the Illinois 
State Bar Association and shared 
with Florida lawyers at our request. 

The LOMAS and Communications 
Division staffs also have posted a 
number of articles on Y2K topics on 
the website, and will pass along more 
information as it is gathered. 

I hope you will take advantage of 
these resources, and avoid the year- 
end scramble to become Y2K com- 
pliant. 


JOHN F. HARKNESS, JR. 
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Alternate Valuation 
The Silver Lining to the Cloud Over the Market? 


by David Pratt and Lisa Z. Hauser 


The alternate valuation election is a valuable post-mortem tax 
planning technique that is often overlooked, especially in a bull market. 
This article discusses the election and reminds practitioners that when 
the stock market declines subsequent to a decedent’s date of death, 
the election can result in a significant amount of estate tax savings. 


he world heard a collective groan in the late 
summer and early fall of 1998 when the stock 
market declined significantly for the first time 
in recent memory. At the time of the plunge, most 
investors were too distressed over their own potential 
losses to consider whether anything good could actually 
come out of such a disaster. Potential estate tax savings 
via an alternate valuation election on an estate tax re- 
turn may be the one positive “gain” from the negative 
market. The purpose of this article is to summarize the 
requirements and various considerations of alternate 
valuation and remind practitioners that all is not lost 
during the inevitable periods of market decline. 
Consider the following: The Dow Jones industrial aver- 
age closed on April 1, 1998, at 9,162.27. Six months later, 
on October 1, the industrial average closed at 7,632.53, a 
decline of more than 1,200 points, or approximately 14 per- 
cent. If the value of the assets of a decedent who died on 
April 1, 1998, decreased by 14 percent six months later, the 
estate tax liability would also decrease significantly. For 
example, if the value of a decedent’s assets on April 1 (date 
of death) were $5,000,000, the estate tax liability would be 
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$2,188,750. If the value of the assets were $4,300,000 on 
October 1 (the alternate valuation date) and an alternate 
valuation election was made, the estate tax liability would 
be $1,803,750. This represents an estate tax reduction of 
$385,000. 

Generally, the value of a decedent’s gross estate is the 
fair market value of all of the decedent’s property as of 
the date of his or her death,! unless the “alternate valu- 
ation method” under §2032 is elected.” Alternate valua- 
tion “permit[s] a reduction in the amount of tax that 
would otherwise be payable if the gross estate has suf- 
fered a shrinkage in its aggregate value in the six months 
following the decedent’s death.”* If elected,* §2032(a) 
provides that the gross estate is valued as of the date 
which is six months after the decedent’s date of death,® 
except: 

1) With respect to the decedent’s property that is dis- 
tributed, sold, exchanged, or otherwise disposed of within 
six months after date of death, such property is valued 
as of the date of such distribution, sale, exchange, or other 
disposition,® and 

2) With respect to any interest in the decedent’s estate 


he 
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which is affected “by mere lapse of 
time,” such interest is valued as of 
the decedent’s date of death with ad- 
justments for any valuation differ- 
ences not due to mere lapse of time 
as of the appropriate alternate valu- 
ation date.’ 


Distributions, Sales, 
Exchanges.... 

The phrase “distributed, sold, ex- 
changed, or otherwise disposed of” 
includes all possible ways by which 
property ceases to be part of a 
decedent’s gross estate, but does not 
include “transactions which are 
mere changes in form.”* In Revenue 
Ruling 57-495, the IRS concluded 
that the division of a trust into “two 
equal parts” in order to facilitate the 
payment of income to the life ben- 
eficiaries was not a “distribution” 
within the meaning of §2032(a) be- 
cause the trust “[did] not cease to 
form a part of the decedent’s gross 
estate by reason of the division of 
the assets of the trust.”® In Revenue 
Ruling 73-97, the IRS distinguished 
Revenue Ruling 57-495 and ruled 
that the division of a trust into 
“separate trusts” for each of the 
decedent’s children was a distribu- 
tion within the meaning of §2032(a) 
because “the trust that formed a 
part of the decedent’s gross estate 
ceased to exist when the terms of 
the trust instrument were imple- 
mented and the corpus of the origi- 
nal trust was transferred .. . and 
delivered to the trustee of the suc- 
cessor trusts.”!° 

The regulations provide who may 
distribute, sell, exchange, or other- 
wise dispose of property, and when 
such distribution, sale, exchange, or 
other disposition is considered com- 
plete.'! The personal representative 
or trustee of property included in the 
gross estate may distribute prop- 
erty; such a distribution is consid- 
ered to have occurred upon the ear- 
lier of 1) an order or decree of 
distribution, if such order/decree 
subsequently becomes final; 2) the 
segregation of the property from the 
estate/trust so that it becomes un- 
qualifiedly subject to the demand of 
the distributee; or 3) the actual de- 
livery of the property to the distribu- 


tee.’ The sale, exchange, or other 
disposition of property can be com- 
pleted by the personal representa- 
tive, the trustee, an heir or devisee 
to whom title of the property passes 
directly under local law, a surviving 
joint tenant or tenant by the en- 
tirety, or any other person. Moreover, 
the sale, exchange, or other disposi- 
tion is considered to have occurred 
as of the effective date of the con- 
tract, unless such contract is not 
subsequently executed in accor- 
dance with its terms."* 


“Mere Lapse of Time” 

The alternate value must be re- 
duced by the “mere lapse of time.”"* 
Property interests that may be af- 
fected by a mere lapse of time in- 
clude “patents, estates for the life of 
a person other than the decedent, 
remainders, reversions, and other 
like properties, interests or es- 
tates.” The use of alternate valua- 
tion in these cases would not reflect 
the shrinkage in value unrelated to 
market conditions. Life estates, re- 
mainders, and other similar inter- 
ests are valued for alternate valua- 
tion purposes using 1) the age of the 
person whose life may affect the 
value of the interest as of the 
decedent’s date of death, and 2) the 
value of the property as of the alter- 
nate valuation date,'® so that the 
mere passage of time does not af- 
fect the value of the interest. 


Deductions 

If alternate valuation is elected, 
deductions will not be allowed with 
respect to an asset to the extent that 
such deductions are already taken 
into account in determining the al- 
ternate value of that asset.'’ Addi- 
tionally, charitable and/or marital 
deduction(s) are valued as of the 
decedent’s date of death and are 
adjusted for any differences in value 
(other than changes due to mere 
lapse of time) as of the earlier of the 
date of disposition or six months 
after date of death.'® 


“Included Property” versus 
“Excluded Property” 

If alternate valuation is elected, 
all property includable in a 
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decedent’s gross estate as of his or 
her date of death is subject to alter- 
nate valuation. These property in- 
terests are referred to as “included 
property,” and continue to be classi- 
fied as such regardless of any 
change in form during the alternate 
valuation period.'® Property earned 
or accrued subsequent to the date 
of death and during the alternate 
valuation period which is not “in- 
cluded property” is considered “ex- 
cluded property.””° For example, in- 
terest on a bond or note that had 
accrued at the date of death is in- 
cluded property; interest that ac- 
crues after the date of death and 
before the alternate valuation date 
is excluded property.”! 

An advance payment of interest 
made during the alternate valuation 
period that has the effect of reduc- 
ing the value of the principal obli- 
gation will be included in the gross 
estate and valued as of the date of 
payment.” To the extent that divi- 
dends declared post-date of death 
cause the shares of stock on the al- 
ternate valuation date to “not rea- 
sonably represent” the same “in- 
cluded property” as of the date of 
death, such dividends will be con- 
sidered “included property” as of the 
alternate valuation date, except to 
the extent such dividends are paid 
out of the corporation’s post-date of 
death earnings and profits.” 


The Election 

The fiduciary must properly elect 
the alternate valuation method in 
order for it to apply.** The election 
must be made on the estate tax re- 
turn,” and can only be made if such 
return is required to be filed.” If the 
appropriate election is not desig- 
nated on the estate tax return, but 
the values for the assets are shown 
on the appropriate schedules under 
the heading “Alternate Value,” the 
election will be treated as having 
been made.”’ Furthermore, the Tax 
Court has held that a protective al- 
ternate valuation election may be 
made, regardless of the lack of statu- 
tory or regulatory authority for such 
a protective election.” 

The election cannot be made if the 
estate tax return is filed more than 
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one year after the filing date for 
such return, including extensions.” 
If elected, alternate valuation ap- 
plies to all of the decedent’s prop- 
erty included in the gross estate; the 
alternate valuation method cannot 
be selectively applied to a portion 
of the individual assets included in 
the gross estate.*® Once made, the 
election is irrevocable.*! 

Alternate valuation may be 
elected only if the value of the gross 
estate and the aggregate of the es- 
tate taxes and generation-skipping 
transfer taxes imposed with respect 
to the decedent’s estate will be re- 
duced.** The caveat regarding the 
reduction of estate taxes was added 
to §2032 by the Tax Reform Act of 
1984 to discourage the election of 
alternate valuation solely for the 
purpose of saving income taxes, 
which was not consistent with the 
underlying purpose of the alternate 
valuation method to reduce estate 
taxes.** 


Effects on Other 
Code Sections 

Use of alternate valuation may 
affect the use of §§303, 6166, and 
2057.** Under §303, if the value of 
the stock of a closely-held corpora- 
tion included in the decedent’s gross 
estate constitutes more than 35 per- 
cent of the gross estate (reduced by 
debts, funeral expenses, administra- 
tion expenses, and losses), to a cer- 
tain extent the redemption of cor- 
porate shares of stock held by the 
estate may be eligible for capital as- 
set treatment, rather than treat- 
ment as ordinary income. Under 
§6166, if the 35 percent test is met 
with regard to a closely-held busi- 
ness, the fiduciary can elect to pay 
the estate tax attributable to such 
business in installments beginning 
several years after the date of the 
estate tax return. Under §2057, if 
the 50 percent test is satisfied, all 
or a portion of the value of the fam- 
ily-owned business can be deducted 
from the gross estate. Electing al- 
ternate valuation may help the es- 
tate to qualify for these special pro- 
visions or, alternatively, may 
prevent the estate from qualifying. 

The election also will affect the 


Alternate valuation 
does not necessarily 
only apply upon the 

second death of a 

married couple, 
although typically it 
is upon the second 

death that estate 
taxes will be paid. 


income tax basis of the assets un- 
der §1014 for determining gain or 
loss on the subsequent sale of the 
assets. In addition, the basis will 
impact future depreciation, amorti- 
zation, and depletion of the assets 
because the cost basis is used as a 
starting point to compute these 
types of expenses. 


Alternate Valuation and 
Marital Deduction Planning 

Alternate valuation does not nec- 
essarily only apply upon the second 
death of a married couple, although 
typically it is upon the second death 
that estate taxes will be paid. There 
may be a potential advantage to 
electing alternate valuation upon 
the first death and paying tax at that 
time. For example, the personal rep- 
resentative or trustee may elect to 
“split the brackets” by paying some 
estate tax on the first death, result- 
ing in lower combined estate taxes 
in both estates. Additionally, the 
surviving spouse may be in a posi- 
tion to plan for the use of the previ- 
ously taxed property credit®* (com- 
monly known as the PTP or TPT 
credit), a planning technique that 
seems to be overlooked all too fre- 
quently.** 

Alternate valuation cannot be 
elected unless the aggregate of the 
estate taxes and generation-skip- 
ping transfer taxes payable will be 
reduced.*” It may be impossible to 
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meet this requirement if a testa- 
mentary document includes an op- 
timum marital deduction formula 
that automatically results in zero 
estate tax payable. Post-mortem 
planning may provide solutions to 
this problem. For example, if the 
dispositive provisions of a testamen- 
tary document include a credit shel- 
ter trust (CST) and an outright 
marital bequest, the surviving 
spouse could disclaim a portion or 
all of the outright distribution to 
trigger some estate tax.** Alterna- 
tively, if the dispositive provisions 
include a CST and a qualified ter- 
minable interest property*®® (QTIP) 
trust, the personal representative or 
trustee of the first dying spouse’s 
estate may choose not to make a 
QTIP election for a portion or all of 
the property in order to trigger some 
estate tax. 

The choice of whether to elect al- 
ternate valuation on the first death 
will depend in part upon the type of 
formula clause used to fund the CST 
and the marital bequest upon the 
first death: preresiduary marital 
versus preresiduary CST. For ex- 
ample, assume a “true worth”* 
preresiduary marital formula clause 
is used and that upon the decedent’s 
date of death, the value of his or her 
gross estate is $2,500,000*! and that 
the alternate value of the gross es- 
tate is $2,200,000. Also assume that 
the value of the assets of the gross 
estate on the date of funding or dis- 
tribution is $2,000,000. If alternate 
valuation is not elected, the mari- 
tal bequest would be funded first 
with $1,850,000 ($2,500,000 less 
$650,000), and the CST would be 
funded with the remaining balance 
of $150,000.*? Accordingly, a signifi- 
cant portion of the decedent’s appli- 
cable credit amount would be 
wasted, not to mention the detri- 
ment to the CST beneficiaries. On 
the other hand, if the alternate valu- 
ation method is elected, the marital 
bequest would be funded with 
$1,550,000 ($2,200,000 less 
$650,000) and the CST would be 
funded with $450,000 (less the 
small amount of tax paid). 

Alternatively, assume under the 
same facts that a true worth 
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preresiduary CST is used. Again, 
assuming that alternate valuation 
is not elected, the CST would be 
funded first with $650,000, and the 
marital bequest would be funded 
with the remaining balance of 
$1,350,000. Again, assuming that 
the alternate valuation election was 
made, the same values would be 
used for funding purposes; however, 
the assets distributed to the CST 
and as part of the marital bequest 
would lose some of their basis step- 
up and the corresponding losses 
that otherwise could have been car- 
ried forward to future tax years of 
the estate.* 


Conclusion 

In the aftermath of the market’s 
decline, the benefits of alternate 
valuation are seen more clearly. As 
the market corrects and then hits 
new highs, do not forget the alter- 
nate valuation option and the poten- 
tial tax savings it may bring. Q 
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Love Beneath the (Docket) Sheets 
Office Romance and 
Sexual Discrimination Law 


by Alan Orantes Forst 


he December 14, 1998, cover story of U.S. News 

& World Report,' titled “Love in the Office,” deals 

with the topic of office romance, along with its 

evil cousin, sexual harassment law suits. The 
article quotes Dennis Powers, author of The Office Ro- 
mance: Playing With Fire Without Getting Burned, as stat- 
ing, “Today’s fling is tomorrow’s filing.” The article goes 
on to discuss “the costs of inaction,” i.e., sexual discrimi- 
nation and sexual harassment lawsuits, and notes the 
existence of the “love contract,” devised by national em- 
ployment law firm Littler Mendelson to concisely record 
that the coworkers “independently and collectively de- 
sire to undertake and pursue a mutually consensual so- 
cial and amorous relationship.” 

There are several forms of employer costs associated 
with office romances. The most publicized cost probably 
is that associated with legal damages when a court finds 
the employer legally liable for sexual harassment. Two 
of the U.S. Supreme Court’s June 1998 decisions, 
Faragher v. City of Boca Raton, _ U.S. __, 118 S. Ct. 2275, 
141 L. Ed. 2d 662 (1998), and Burlington Indus. v. Ellerth, 
US. _, 118 S. Ct. 2257, 141 L. Ed. 2d 633 (1998), involved 
claims that the plaintiffs had been victimized by super- 
visors’ unwelcome sexual advances. However, neither of 
the plaintiffs in Faragher and Ellerth engaged in a sexual 
relationship, consensual or otherwise, with the supervi- 
sors who allegedly made sexual advances toward them, 
and thus they do not fit into the scenarios that are set 
forth below. 

The subject of the Supreme Court’s rulings on employer 
liability for unwelcome sexual harassment was discussed 
by Jason Gunter and Tammie Rattray in the October is- 
sue of The Florida Bar Journal in their article, “Recent 
Developments in Employer Liability for Sexual Harass- 
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ment—Ellerth and Faragher.”® Rather than revisit this 
subject, this article will address three scenarios in the 
context of an actual or presumed office romance, which 
involves, to some degree, a “voluntary” sexual relation- 
ship. 

(A “sexual relationship” need not involve sexual inter- 
course—in fact, one of the first appellate decisions to 
address the issue of “sexual favoritism” commented that 
the district court had “seemingly attempted to draw an 
inexplicable distinction between sexual intercourse and 
other (arguably lower) forms of sexual conduct.” King v. 
Palmer, 778 F.2d 878, 880 (D.C. Cir. 1985). The circuit 
court’s decision declared that “[s]uch a distinction finds 
no support in the governing case law and we can discern 
no good reason to carve out such an exception in this 
case.”) 


Scenario One: Sexual Favoritism 

Charlotte is a longtime employee of the company. Char- 
lotte applies for a promotion. Charlotte’s qualifications 
and experience are deemed to be superior to most of the 
other applicants. However, Gennifer, a less experienced 
and apparently less qualified woman who was originally 
ranked ninth out of 11 applicants, is selected for the po- 
sition after the requisite qualifications for the position 
are rearranged in a manner designed to aid Gennifer. 
Charlotte later learns that Gennifer is the girlfriend of 
the company’s CEO and that the officials who changed 
the qualifications are appointees of the CEO.* 

Does Charlotte have a viable sexual discrimination 
claim if Charlotte can prove that, but for the selectee’s 
consensual sexual relationship with the company CEO, 
Charlotte would have received the promotion? Does the 
gender of Charlotte matter? 
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The Equal Employment Opportu- 
nity Commission’s guidelines define 
sexual harassment as: 

Unwelcome sexual advances, requests 
for sexual favors, and other verbal or 
physical conduct of a sexual nature... 
when (1) submission to such conduct is 
made either explicitly or implicitly a 
term or condition of an individual’s em- 
ployment, (2) submission to or rejection 
of such conduct by an individual is used 
as the basis for employment decisions 
affecting such individual, or (3) such 
conduct has the purpose or effect of un- 
reasonably interfering with an 
individual’s work performance or creat- 
ing an intimidating, hostile, or offensive 
working environment. 


29 C.F.R. §1604.11(a) (1998). 

The Supreme Court had previ- 
ously deemed the first two forms of 
sexual harassment as “quid pro quo” 
sexual harassment, as the victim of 
this form of harassment receives or 
does not lose job benefits in ex- 
change for his or her submission to 
the unwelcome sexual advances or 
requests for sexual favors. Meritor 
Savings Bank v. Vinson, 477 U.S. 57, 
67-68 (1986). The third form of 
sexual harassment has been termed 
“hostile environment” sexual ha- 
rassment, and a finding of hostile 
environment harassment does not 
require an economic effect on the 
complainant’s employment.°® 

In its landmark 1986 decision, 
Meritor Savings Bank v. Vinson, 477 
U.S. 57 (1986), the U.S. Supreme 
Court noted: 

[T)he fact that sex-related conduct was 
“voluntary,” in the sense that the com- 
plainant was not forced to participate 
against her will, is not a defense to a 
sexual harassment suit brought under 
Title VII. The gravamen of any sexual 
harassment claim is that the alleged 
sexual advances were unwelcome, not 


whether her actual participation in 
sexual intercourse was voluntary. 


Id. at 68, citing 29 C.F-R. §1604.11(a) 
(1986). 

Some feminist scholars would ar- 
gue that “[wlhen a formal power dif- 
ferential exists, all sexist or sexual 
behavior is seen as harassment, since 
the woman is not considered to be in 
a position to object, resist, or give fully 
free consent ... ,”° and at least one 
law professor has written that shield- 
ing employers who enter into consen- 
sual relationships with employees 
from Title VII actions sends other 


The conclusion that 
Title Vil does not 
prohibit preferential 
treatment based on 
a consensual 
relationship relies in 
large part on a 1986 
Second Circuit Court 
of Appeals decision. 


employees the message that they 
must use their sexuality to advance 
in the workplace and, thus, prefer- 
ential treatment of a decision 
maker’s sexual partner should be 
“prohibited by Title VII regardless 
of the nature of the underlying re- 
lationship.”’ Nonetheless, the Equal 
Employment Opportunity Commis- 
sion (EEOC),® and federal® and 
Florida’ courts have pretty uni- 
formly" held that an employer is not 
liable under Title VII of the Civil 
Rights Act of 1964, as amended, if 
an employee receives preferential 
treatment because of a consensual 
office romance with a supervisor, i.e., 
a relationship that is both voluntary 
in the sense that the employee is not 
in the relationship against her will, 
and is consensual as the employee 
is not “submitting” to sexual ad- 
vances or requests for sexual favors 
in return for employment benefits, 
and there is no other evidence that 
a relationship with a supervisor is 
a term and condition of employment. 

The EEOC Policy Guidance on 
Employer Liability under Title VII 
for Sexual Favoritism breaks 
“sexual favoritism” down into three 
categories. The first category covers 
the situation set forth in Scenario 
One, an isolated instance of favorit- 
ism toward a “paramour.” The EEOC 
policy guidance declares that Title 
VII does not prohibit isolated in- 
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stances of preferential treatment 
based on consensual romantic rela- 
tionships—“An isolated instance of 
favoritism to a ‘paramour’ (or a 
spouse, or a friend) may be unfair, 
but it does not discriminate against 
women or men in violation of 
Title VII, since both are disadvan- 
taged for reasons other than their 
genders.” 

The EEOC policy guidance was 
issued in early 1990,” and the con- 
clusion that Title VII does not pro- 
hibit preferential treatment based 
on a consensual relationship relies 
in large part on a 1986 Second Cir- 
cuit Court of Appeals decision, 
DeCintio v. Westchester County 
Medical Center, 807 F.2d 304 (2d Cir. 
1986), cert. denied, 484 U.S. 825 
(1987). This case involves the sex 
discrimination claims of seven male 
respiratory therapists, who argued 
that promotion requirements were 
altered (possession of a certification 
that they all lacked was added as a 
criterion) in order to disqualify them 
for the position of assistant chief 
respiratory therapist, thus ensuring 
the promotion of a woman with 
whom the program administrator of 
the respiratory therapist depart- 
ment was romantically involved 
(she had the requisite certification). 

The circuit court’s decision re- 
versed the district court’s decision 
in favor of the plaintiffs, with the 
circuit court decision stating, “We 
can adduce no justification for de- 
fining ‘sex, for Title VII purposes, 
so broadly as to include an ongoing, 
voluntary, romantic engagement.” 
Id. at 307. In reaching this conclu- 
sion, the court reasoned that “[t]he 
proscribed discrimination under 
Title VII must be a distinction based 
on a person’s sex, and not on a 
person’s sexual affiliations.” Jd. at 
306-07. The court also examined the 
EEOC’s Guidelines on Discrimina- 
tion Because of Sex, particularly 29 
C.F.R. §1604.11(g), which states, 
“Where employment opportunities 
or benefits are granted because of 
an individual’s submission to the 
employer’s sexual advances or re- 
quests for sexual favors, the em- 
ployer may be held liable for unlaw- 
ful sex discrimination against other 
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persons who were qualified for but 
denied that employment opportu- 
nity or benefit.”. 29 C.F.R. 
§1604.11(g). The court concluded 
that “submission” as used in 
§1604.11(g) “clearly involves a lack 
of consent and implies a necessary 
element of coercion or harassment.” 
[The defendant’s] conduct, although un- 
fair, simply did not violate Title VII .... 
[The plaintiffs] were not prejudiced be- 
cause [the decision maker] preferred his 
paramour. Appellees faced exactly the 
same predicament as that faced by any 
woman applicant for the promotion: No 
one but [the favored woman] could be 
considered for the appointment because 
of [her] special relationship to [the deci- 
sion maker]. 


DeCintio, 807 F.2d at 308. 

The court reasoned that a finding 
of Title VII sex discrimination un- 
der these circumstances would: 
[iJnvolve the EEOC and the federal 
courts in the policing of intimate rela- 
tionships. Such a course, founded on a 
distortion of the meaning of the word 
“sex” in the context of Title VII, is both 
impracticable and unwarranted .. . [as] 
sexual relationships between co-work- 
ers should not be subject to Title VII 
scrutiny, so long as they are personal, 
social relationships.” 


Subsequent 11th Circuit decisions 
have cited to DeCintio in reaching a 
similar conclusion. See, e.g., Womack 
v. Runyon, 147 F.3d 1298, 1299-1300 
(11th Cir. 1998) (noting that 
DeCintio is “the leading case in this 
area,” and “Title VII does not autho- 
rize any relief from an adverse em- 
ployment decision predicated on the 
decision-maker’s romantic and/or 
sexual involvement with the suc- 
cessful applicant”); Platner v. Cash 
& Thomas Contractors, Inc., 908 F.2d 
902 (11th Cir. 1990) (citing to 
DeCintio in noting that “it is clear 
that sexual activity, rather than 
sexual identity as such, is not a dis- 
criminatory basis for employment 
action under Title VII... .”). 

In Ayers v. AT&T, 826 F. Supp. 443 
(S.D. Fla. 1993), a female plaintiff 
claimed to have been discriminatorily 
transferred to a less lucrative loca- 
tion, while a less qualified female 
employee was awarded the “pre- 
ferred” position by virtue of her past 
and present voluntary sexual rela- 
tionship with the supervisor. The 


“The transfer, 
demotion, or 
discharge of an 
employee for sexual 
or sex-related 
behavior does not 
constitute unlawful 
sex discrimination 
under Title VII.” 


court granted summary judgment in 
favor of the defendant employer, 
noting that “favoring a ‘paramour’ 
does not constitute a violation of 
Title VII ....The ‘discrimination’ is 
not based on sexism (whether gen- 
der or activity), but is rather more 
akin to nepotism [and t]he favorit- 
ism is a gender neutral, albeit un- 
fair, justification for the given ac- 
tion.” Id. at 445. 

The Ayers case is worth noting 
because the favored employee, Ma- 
ser, had broken off her romantic re- 
lationship with the regional super- 
visor, Wilson, just prior to the latter’s 
selection of Ms. Maser for a trans- 
fer to a choice position. Shortly af- 
ter the transfer, Wilson and Maser 
resumed their relationship and soon 
thereafter married. The plaintiff 
claimed that Wilson used his posi- 
tion as supervisor to coerce Maser 
into resuming a sexual relationship 
with him. The court responded that 
there was no evidence of actual or 
intended coercion on the part of 
Wilson. It further noted that even if 
the plaintiff could prove that Wil- 
son transferred Maser “to rekindle 
romance,” there would be no Title 
VII violation, as such an action 
would be akin to nepotism, rather 
than sexism, with no difference be- 
tween favoring a “former sweet- 
heart” as opposed to a current 
“sweetheart.” Jd. at 445-46. The 
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court noted, in dicta, that even with 
evidence of coercion on the part of 
supervisor Wilson, the plaintiff’s 
claim would still fail as a matter of 
law. As discussed below, this is an 
arguable proposition. 

A second “local” case worth dis- 
cussing is Freeman v. Continental 
Technical Services, Inc., 710 F. Supp. 
328 (N.D. Ga. 1988). In this case, 
Dunlap, the president of defendant 
Continental, had commenced an af- 
fair with Freeman shortly before he 
hired her as a clerk-typist. She ap- 
parently was a poor employee, re- 
tained merely because of her “ongo- 
ing personal relationship with her 
supervisor, Mr. Dunlap.” Several 
months into her employment, Free- 
man informed Dunlap (who was 
married to another woman) that she 
was pregnant and intended to have 
the child. Within weeks, Freeman 
was terminated. The court found 
that Freeman’s termination was not 
based on sex discrimination; it was 
based on the “personal involvement 
of Dunlap with Freeman.” Finding 
no evidence that the relationship 
was involuntary or coercive (“it was 
certainly ongoing and romantic”), 
the court noted that “Title VII does 
not require an employer to have 
good cause for its personnel deci- 
sions ....The transfer, demotion, or 
discharge of an employee for sexual 
or sex-related behavior does not con- 
stitute unlawful sex discrimination 
under Title VII.” (citation omitted). 
Id. at 331. 

Thus, in light of the overwhelm- 
ing case law and EEOC policy guid- 
ance, it does not appear that Char- 
lotte would have a viable Title VII 
claim under the facts set forth in 
Scenario One. Nor would the gen- 
der of a third party complainant (an 
employee who charges sexual dis- 
crimination because he or she did 
not get the same employment ben- 
efits received by the participant in 
the consensual relationship) be rel- 
evant because the discrimination is 
not gender-based, i.e.. women were 
not discriminated against because 
they are women, nor were men dis- 
criminated against because they are 
men. Male applicants for the promo- 
tional opportunity would face the 


: 
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same obstacle encountered by Char- 
lotte—favoritism for another appli- 
cant based on her status as a “sweet- 
heart” or (as in Ayers) former 
sweetheart of an individual with 
input in the selection decision. The 
favoritism would not be “because of 
such individual’s . . . sex,” which is 
the language utilized in Title VII of 
the 1964 Civil Rights Act, 42 U.S.C. 
§2000e-2(a) (1998). 


Scenario Two: Quid Pro 
Quo Sexual Favoritism 

Monica is a fairly low-level female 
employee of the company who en- 
gages in a sexual affair with the 
CEO of the company. She receives 
employment benefits, including pro- 
motions and job interviews with se- 
nior managers of the company that 
are not made available to other men 
or women of the company, including 
individuals with far greater experi- 
ence and qualifications. After about 
a year, the CEO ends the sexual re- 
lationship with Monica, and Monica 
turns around and maintains that 
the sexual affair was never consen- 
sual and she only engaged in sex 
with the CEO because she was co- 
erced to do so in order to receive 
promotions and other employment 
benefits. Monica further claims that 
the CEO required other female em- 
ployees to grant sexual favors in 
order to advance in the workplace, 
and such a condition was not im- 
posed on male employees. 

If Monica can prove that the 
sexual relationship with the CEO 
was nonconsensual, can she assert 


a valid sexual harassment claim? 
Can other female employees who 
did not engage in sexual relations 
with the CEO, and were qualified for 
the employment benefits awarded to 
Monica but were denied these ben- 
efits, recover if they establish that 
sexual relations were made a con- 
dition for receiving the benefits? 

Alternatively, if the CEO was only 
interested in one woman, Monica, 
and it is established that he coerced 
her into maintaining a sexual rela- 
tionship in return for employment 
benefits, can other employees, both 
male and female, have standing to 
challenge this sexual favoritism, 
asserting an injury based on the dis- 
crimination/harassment incurred by 
Monica? 

After reading Scenario One, the in- 
house attorneys are smiling, and the 
feminists and plaintiffs’ attorneys are 
frowning. But, the law gets a bit more 
interesting in Scenario Two. 

This scenario involves a sexual 
relationship between a supervisor 
and subordinate employee, with the 
subordinate claiming that the rela- 
tionship was not consensual, and she 
only engaged in sex with the super- 
visor because she was coerced to do 
so in order to receive promotions 
and other employment benefits. 

The aforegoing fact pattern calls 
to mind the U.S. Supreme Court’s 
1986 sexual harassment decision, 
Meritor Savings Bank v. Vinson, 477 
US. 57 (1986). There, the Court held: 


[T]he fact that sex-related conduct was 
“voluntary,” in the sense that appellant 
was not forced to participate against her 


will, is not a defense to a sexual harass- 
ment suit brought under Title VII. The 
gravamen of any sexual harassment 
claim is that the alleged sexual advances 
were “unwelcome.” . . . The correct in- 
quiry is whether respondent by her con- 
duct indicated that the alleged sexual 
advances were unwelcome, not whether 
her actual participation in sexual inter- 
course was voluntary. 


Id. at 68. 

Thus, in this scenario, Monica 
would have a quid pro quo sexual 
harassment claim against the em- 
ployer, under either §1604.11(a)(1) 
or §1604.11(a)(2) of the EEOC’s 
sexual harassment guidelines, as 
“submission” to her supervisor’s 
sexual advances was “made explic- 
itly or implicitly a term or condition” 
of her employment or, alternatively, 
“submission to such conduct .. . is 
used as the basis for employment 
decisions affecting” Monica."* 

Monica’s coworkers may also have 
a viable sexual discrimination claim. 
The EEOC’s sexual favoritism policy 
guidance states that favoritism 
based on coerced sexual conduct may 
constitute third party quid pro quo 
sexual discrimination under 29 
C.F.R. §1604.11(g). That regulation 
states, “Where employment opportu- 
nities or benefits are granted be- 
cause of an individual’s submission 
to the employer’s sexual advances or 
requests for sexual favors, the em- 
ployer may be held liable for unlaw- 
ful sexual discrimination against 
other persons who were qualified for 
but denied that employment oppor- 
tunity or benefit.” The EEOC policy 
guidance states that if the employer 
requires female employees (not 
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merely one female employee) to 
grant sexual favors in order to ad- 
vance in the workplace, and such a 
condition is not imposed on men, 
other women could file a sex dis- 
crimination claim. The policy guid- 
ance notes that “[t]his is essentially 
the same as a traditional sexual ha- 
rassment charge alleging that 
sexual favors were implicitly de- 
manded as a ‘quid pro quo’ in re- 
turn for job benefits.” 

The EEOC policy guidance cites 
to the 1983 case of Toscano uv. 
Nimmo, 570 F. Supp. 1197 (D. Del. 
1983), to support its argument. 
Toscano was one of the most quali- 
fied applicants for a promotion at 
the Veterans’ Administration Hos- 
pital. The individual selected for 
this promotion had engaged in a 
sexual encounter with the decision- 
maker. Toscano’s Title VII suit al- 
leged that in order for a woman to 
be selected for the promotion, it was 
necessary for that woman to grant 
sexual favors, a condition not im- 
posed on men. Although the court 
failed to rule whether the selectee’s 
sexual relationship with the 
decisionmaker was coercive, it 
found four evidentiary bases for 
concluding that the granting of 
sexual favors was made a condition 
to getting the promotion (including 
the supervisor’s admission that he 
was a “life-long ‘womanizer,” tele- 
phoned female employees at home 
to proposition them, telephoned 
them at work to describe his sup- 
posed sexual encounters with other 
female employees, and engaged in 
sexually suggestive behavior at 
work, id. at 1197-1201). The sub- 
sequent DeCintio decision noted 
that the court in Toscano deter- 
mined that granting of sexual fa- 
vors was a condition to receiving 
promotions, and, therefore, Toscano 
could establish Title VII discrimi- 
nation because of the coercive na- 
ture of the employer’s acts, rather 
than the relationship between the 
employer and the favored em- 
ployee.’° Other courts have used 
similar language.'® 

Thus, one way for Monica’s co- 
workers to succeed on a §1604.11(g) 
claim is to demonstrate a link be- 


tween submission to sexual ad- 
vances and job advancement, i.e., 
submission to sexual demands on 
the part of one sex (usually women) 
has been implicitly made a condi- 
tion to receipt of tangible employ- 
ment benefits. 

Do Monica’s coworkers have 
standing to file Title VII actions 
based on the coerced sexual rela- 
tionship between a coworker and a 
supervisor (arguing, perhaps, that 
they “feel their pain”)? One federal 
judge found they do. In Leibovitz v. 
New York City Transit Authority, 
4 F. Supp. 2d 144 (E.D.N.Y. 1998), 
a U.S. district court upheld a 
$60,000 jury verdict for emotional 
damages awarded to a female man- 
ager who claimed she was dis- 
traught when she learned that 
other female employees were being 
sexually harassed by her employer, 
although the plaintiff herself was 
not a direct victim of this harass- 
ment. The court distinguished this 
situation from earlier 1998 cases in 
which federal circuit courts held 
that white plaintiffs could not al- 
lege violations based upon a hos- 
tile work environment imposed 
upon their black coworkers. 
Childress v. City of Richmond, 134 
F.3d 1205 (4th Cir.) (en banc), cert. 
denied, 118 S.Ct. 2322 (1998); 
Drake v. Minnesota Mining & 
Manufacturing, 134 F.3d 878 (7th 
Cir. 1998). The Leibovitz decision 
noted that plaintiffs who belong to 
the protected class (generally 
women in sexual harassment cases) 
have a stronger case in pleading 
hostile work environment based on 
the treatment of others in their 
class.” 


Scenario Three: Widespread 
Sexual Favoritism 

The CEO of the company is en- 
gaged in a sexual relationship with 
Monica. He is also engaged in sexual 
relationships with Donna, Kathleen, 
Madeline, and Alexis! In fact, many 
managers of the company are en- 
gaged in sexual relationships with 
employees, and many of these em- 
ployees are receiving “preferential 
treatment.” 

Can Linda, who is not involved 
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in any type of sexual relationship 
at work, claim sexual harassment, 
even though she has not suffered 
any tangible loss of employment 
benefits? 

In this scenario, the company has 
a CEO and other managers en- 
gaged in sexual relationships with 
employees, and many of these em- 
ployees are receiving “preferential 
treatment.” Linda is not involved in 
any type of sexual relationship at 
work and has not suffered any tan- 
gible loss of employment benefits. 
Several cases have indicated that, 
in such a situation, Linda may have 
a “hostile environment” sexual ha- 
rassment claim. The lead case in 
this area is Broderick v. Ruder, 685 
F. Supp. 1269 (D.D.C. 1988). The 
plaintiff in this case was a female 
staff attorney employed at the Se- 
curities and Exchange Commission. 
She claimed that a sexually hostile 
work environment existed within 
her division during her five years 
there. For the most part, the work 
environment harassment of which 
the plaintiff complained was not di- 
rected at her personally. Instead, 
her claim focused on a “pattern” of 
sexual favoritism that existed 
within her division, involving rela- 
tionships which were common 
knowledge throughout her division, 
as well as charges that division 
employees frequently drank to- 
gether, took long lunch hours, and 
went to parties together. The dis- 
trict court held that these relation- 
ships “created an atmosphere of 
hostile work environment offensive 
to [the] plaintiff” and to the other 
female employees who also testified 
about them, because the “plaintiff . 
. . was forced to work in an envi- 
ronment in which the [division] 
managers by their conduct ha- 
rassed her and other [division] fe- 
male employees, by bestowing pref- 
erential treatment upon those who 
submitted to their sexual ad- 
vances.” Id. at 1278. 

The EEOC’s sexual favoritism 
policy guidance, relying upon 
Broderick, states: 

If favoritism based upon the granting 


of sexual favors is widespread in a 
workplace, both male and female col- 


| 


leagues who do not welcome this con- 
duct can establish a hostile work envi- 
ronment in violation of Title VII regard- 
less of whether any objectionable 
conduct is directed at them and regard- 
less of whether those who were granted 
favorable treatment willingly bestowed 
the sexual favors. In these circum- 
stances, a message is implicitly conveyed 
that the managers view women as 
“sexual playthings,” thereby creating an 
atmosphere that is demeaning to 
women. Both men and women who find 
this offensive can establish a violation 
if the conduct is “sufficiently severe or 
pervasive ‘to alter the conditions of 
[their] employment and create an abu- 
sive working environment.” Vinson, 477 
US. at 67, (quoting Henson v. City of 
Dundee, 682 F.2d 897, 904, 29 EPD P 
32,993 (11th Cir. 1982)) (footnote omit- 
ted). An analogy can be made to a situa- 
tion in which supervisors in an office 
regularly make racial, ethnic or sexual 
jokes. Even if the targets of the humor 
“play along” and in no way display that 
they object, co-workers of any race, na- 
tional origin or sex can claim that this 
conduct, which communicates a bias 
against protected class members, cre- 
ates a hostile work environment for 
them. (Citations omitted). This sort of 
behavior can form the basis of an im- 
plicitly “quid pro quo” harassment claim 
for female employees, as well as a hos- 
tile environment claim for both women 
and men who find this offensive. 


EEOC Notice No. 915-048 (Jan. 12, 
1990). 

To date, Broderick has been 
treated by other courts as an excep- 
tional example of a work place in 
which “sexual discourse displaced 
standard business procedure in a 
way that prevented [nonparticipat- 
ing employees] from working in an 
environment in which [they] could 
be evaluated on grounds other than 
[one’s] sexuality.”'* Thus, absent per- 


vasive sexual favoritism that per- 
meates the work place, a court is 
unlikely to convert a finding of 
sexual favoritism into a Broderick- 
type hostile environment decision. 


Conclusion 

Employers and their attorneys 
need not fear Title VII liability 
based merely on a consensual per- 
sonal relationship (sexual or other- 
wise) between a supervisor and sub- 
ordinate. There is case law, however, 
that indicates Title VII liability may 
be found when the personal rela- 
tionship or an unsuccessful attempt 
at romance is of a coercive nature 
or, in an extremely rare situation, 
pervades the work place. Notwith- 
standing this case law, federal dis- 
trict courts in the 11th Circuit 
(which encompasses Florida) have 
noted that a third party sexual dis- 
crimination claim would not lie even 
if the sexual relationship was co- 
erced (Ayers v. AT&T) and that, un- 
der some circumstances, a former 
paramour could not claim sexual 
discrimination for an adverse action 
arising from a relationship gone bad 
(Llampallas v. Mini-Circuits, Lab, 
Inc., 1998 WL 901716 11th Cir. 
1998); Freeman v. Continental Tech- 
nical Services, 710 F. Supp. 328). 
Nonetheless, there is the very real 
possibility that today’s office ro- 
mance may turn into tomorrow’s 
Vinson-like sexual harassment 
claim (with the subordinate claim- 
ing that the relationship was co- 
erced) or lead to friction in the work- 
place, with complaints of favoritism 


by workers outside of the relation- 
ship, claims of sexual harassment, 
and decreased productivity of those 
involved in the office romance.'® 
Thus, many companies now have 
written policies that forbid dating 
by persons with supervisory respon- 
sibility and employees who are sub- 
ject to that supervision. These poli- 
cies should be fashioned to promote 
uniform treatment of all employees 
and reduce the likelihood of claims 
of discrimination or favoritism. 
Employers who do draft such poli- 
cies need be careful that the poli- 
cies do not discriminate against 
married employees, nor permit a 
situation favoring the supervisor in 
such a relationship (such a situation 
is an open-ended invitation to a 
sexual discrimination claim). Cer- 
tainly, employers can require that 
employees in a close personal rela- 
tionship refrain from public displays 
of affection or excessive conversa- 
tion. Workplace relationship rules 
should apply to all employees, even 
senior executives. 
Nonfraternization policies are not 
illegal in Florida. See Parks v. City 
of Warner Robins, Georgia, 43 F.3d 
609, 615 (11th Cir. 1995) (upholding 
constitutionality of anti-nepotism 
policy, noting that policies that re- 
duce “favoritism or even the appear- 
ance of favoritism” and, “by limiting 
inter-office dating, decreas[e] the 
likelihood of sexual harassment in 
the workplace,” serve a legitimate 
purpose). However, whether such 
policies are necessary, and to what 
extent, is more of a human resources 
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issue than a legal issue since, as set 
forth in the preceding discussion, 
lawsuits based on noncoercive, con- 
sensual personal relationships are 
most likely going to be unsuccess- 
ful, reducing the spectre of the in- 
volvement of “the EEOC and the 
federal courts in the policing of in- 
timate relationships.” O 


1 Cupid’s Cubicles: Office romance is 
alive and well, despite a barrage of cor- 
porate countermeasures, U.S. News & 
Wor_p Report, Dec. 14, 1998. 

2 Id. The U.S. News & Report 
article reports that the “love contract” 
has “yet to gain widespread accep- 
tance,” although Littler Mendelson 
“has drawn up about a thousand so 
far.” The article also notes the “date 
and tell” policy of the office of the at- 
torney general of New Jersey, whereby 
“the supervisor is responsible for no- 
tifying a designated person in the hi- 
erarchy, the subordinate is advised of 
his rights, and the employer gains the 
protection of knowing that the rela- 
tionship is, at least for the time being, 
consensual.” 

3’ Jason L. Gunter and Tammie L. 
Rattray, Recent Developments in Em- 
ployer Liability for Sexual Harass- 
ment—Ellerth and Faragher, 72 
94 (Oct. 1998). 

* A recent article in the on-line maga- 
zine (e-zine), SALON MaGazINE, reported 
that in 1990, Charlotte Perry, a long- 
time employee in the State of Arkan- 
sas government, applied for a better 
paying state government job. However, 
despite seemingly superior qualifica- 
tions and experience, she failed to re- 
ceive the desired promotion to an ad- 
ministrative assistant position with 
the Arkansas Board of Review. Instead, 
the position was awarded to a woman, 
Gennifer Flowers, who allegedly had 
engaged in a sexual affair with the 
then-CEO of the state, the Governor. 
Ms. Flowers had originally been 
ranked ninth out of 11 applicants. 
However, the qualifications for the 
position were subsequently changed by 
the chairman of the Arkansas Board 
of Review, in a manner that favored Ms. 
Flowers. 

After losing the promotion to Ms. 
Flowers, Charlotte Perry filed a com- 
plaint with the state grievance review 
committee. The committee ruled in fa- 
vor of Charlotte Perry, finding favorit- 
ism and “irregular practices” in the hir- 
ing of Flowers. However, the 
committee’s findings were subse- 
quently overruled by the chairman of 
the board (interestingly, the same in- 
dividual who allegedly interceded on 
behalf of Gennifer Flowers by chang- 
ing the position’s qualifications). 
Ms. Perry apparently never filed a 


Title VII or any other judicial claim. 
See Murray Waas, The Other Woman, 
Saton, Sept. 11, 1998 <http:// 
www.salonmag.com/news/1998/09/ 
1lnewsa.html>. President Clinton was 
questioned about the Charlotte Perry 
grievance during the Paula Jones depo- 
sition. President Clinton’s Deposition 
(Released March 13, 1998) <http:// 
www-wp9.wash-ingtonpost.com/wp- 
srv/politics/special/clinton/stories/ 
clintondep031398.htm#flowers>. 

5 The Supreme Court recently made 
clear that “the labels quid pro quo and 
hostile work environment are not con- 
trolling for purposes of establishing 
employer liability.” Burlington Indus., 
Inc. v. Ellerth, 118 S. Ct. 2257, 2271 
(1998). 

® Louise Fitzgerald, quoted in 
MICHELLE A. PALUDI & RICHARD B. 
BaRICKMAN, ACADEMIC AND WORKPLACE 
SEXUAL HARASSMENT: A RESOURCE 
Manwat 7 (1991). 

7 Joan E. Van Tol, Eros Gone Awry: 
Liability Under Title VII for Workplace 
Sexual Favoritism, 13 Inpus. L.J. 
153, 179 (1991). 

8 Policy Guidance on Employer Li- 
ability under Title VII for Sexual Fa- 
voritism, EEOC Notice No. 915-048 
(Jan. 12, 1990) (Title VII does not pro- 
hibit isolated instances of preferen- 
tial treatment based on consensual 
romantic relationships). The EEOC 
guidelines are not administrative 
“regulations” promulgated pursuant 
to notice and comment requirements 
and are, therefore, “not controlling 
upon the courts by reason of their 
authority.” General Elec. Co. v. Gil- 
bert, 429 U.S. 125, 141-42 (1976). 
However, EEOC guidelines “do con- 
stitute a body of experience and in- 
formed judgment to which courts and 
litigants may properly resort for 
guidance.” Jd. at 142. 

° See, e.g., Taken v. Oklahoma Corpo- 
ration Commission, 125 F.3d 1366, 1370 
(10th Cir. 1997) (Supervisor’s 
preselection of his paramour for a po- 
sition for which either plaintiff was 
better qualified does not establish a 
violation of Title VII, as employment 
decision was based on a voluntary ro- 
mantic affiliation, and not on any gen- 
der differences); Becerra v. Dalton, 94 
F.3d 145, 149 (4th Cir. 1996), cert. de- 
nied, 519 U.S. 1151 (1997) (no cogni- 
zable Title VII claim based on allega- 
tion that coworker traded sexual 
favors for promotional opportunities to 
plaintiff’s detriment); Ellert v. Univer- 
sity of Texas, 52 F.3d 543, 546 (5th Cir. 
1995) (“Even if [the plaintiff’s] knowl- 
edge of the affair [between her super- 
visor and his subordinate] was the true 
animus behind the discharge decision, 
it was a motivation that did not rely 
upon her gender and, as such, it was 
not within the ambit of Title VII’s pro- 
tections.”); DeCintio v. Westchester 
County Medical Ctr., 807 F.2d 304, 306- 
08 (2d Cir. 1986) (sexual favoritism 
based on consensual sexual relation- 


32 THE FLORIDA BAR JOURNAL/MARCH 1999 


ship does not constitute sex discrimi- 
nation), cert. denied, 484 U.S. 825 
(1987); Elger v. Martin Memorial Hosp. 
Systems, 6 F. Supp. 2d 1351, 1353 (S.D. 
Fla. 1998) (generally, the law doesn’t 
recognize a Title VII claim based on 
favoritism on behalf of a consensual 
sexual partner); Ayers v. AT&T, 826 F. 
Supp. 448, 445 (S.D. Fla. 1993) (find- 
ing that sexual favoritism does not con- 
stitute sex discrimination); Miller v. 
Aluminum Co. of America, 679 F. Supp. 
495, 497-98, 501 (W.D. Pa. 1988) (“Male 
employee(s] shared with the plaintiff 
the same disadvantage relative [to the 
favored woman]: none could claim the 
special place in [the plant manager’s] 
heart that [the favored woman] occu- 
pied.”), aff'd mem., 856 F.2d 184 (3d 
Cir. 1988). 

10 T was unable to find any Florida de- 
cisions that directly dealt with the 
sexual favoritism issue. However, one 
related decision is Department of Cor- 
rections v. Chandler, 582 So. 2d 1183 
(Fla. Ist D.C.A. 1991). In that case, a 
black applicant for a promotion at the 
Florida Correctional Institute claimed 
that he was discriminated against 
when he was not recommended for the 
promotion because of his race. The 
Florida Commission on Human Rela- 
tions found that Jane Grizzard, one of 
the three-person interview team who 
considered the applicants, persuaded 
the other committee members not to 
recommend Chandler because his can- 
didacy would jeopardize the candidacy 
of a white applicant, Kate Eldridge, 
who was a long-time friend of Grizzard. 
Id. at 1184. The district court of ap- 
peal reversed the commission’s deci- 
sion, citing to the lead federal decision 
on the issue of “sexual favoritism,” 
DeCintio v. Westchester County Medi- 
cal Center, 807 F.2d 304 (2d Cir. 1986), 
cert. denied, 484 U.S. 825 (1987), to find 
that a promotion based upon friend- 
ship “cannot be considered a pretext 
to disguise the existence of racial dis- 
crimination.” Id. at 1185. 

The one case that is most often 
cited as an exception to the DeCintio 
rule is King v. Palmer, 778 F.2d 878 
(D.C. Cir. 1985). This decision assumed, 
without deciding, that a romantic re- 
lationship between a supervisor and a 
subordinate was sufficient to make out 
a prima facie case of sexual discrimi- 
nation. The circuit court did not ad- 
dress the sexual favoritism issue, find- 
ing that it was not before it on appeal, 
778 F.2d at 883, and the defendant had 
conceded that it had violated Title VII’s 
prohibition on sex discrimination if 
plaintiff could establish favored em- 
ployee received the promotion because 
of her sexual relationship with decid- 
ing official. Jd. Thus, it is inappropri- 
ate to rely upon King to find sexual 
discrimination based on sexual favor- 
itism as discussed in the first part of 
the EEOC guidelines. 

12 As a special assistant to the EEOC’s 
chairman from 1987 to November 
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1989, the author of this article was a 
participant in the commission’s consid- 
eration of this policy guidance. 

13 Citing Preamble to EEOC Interim 
Guidelines on Sex Discrimination, 45 
Fed. Reg. 25024 (1980). 

4 Recently, the 11th Circuit reversed a 
$1.7 million award and found no sexual 
discrimination with respect to the ter- 
mination of a female employee who had 
been the victim of sexual harassment on 
the part of her female supervisor and 
former sexual partner. In Llampallas v. 
Mini-Circuits Lab, Inc., 1998 WL 901716 
(11th Cir. 1998), Llampallas was ha- 
rassed by her supervisor at Mini-Cir- 
cuits, Blanch, after their sexual relation- 
ship ended. Blanch told Llampallas that 
she would have her fired if she did not 
resume the sexual relationship. Ulti- 
mately, Blanch called the president of 
Mini-Circuits and told him that she was 
quitting because she could not work with 
Llampallas. After meeting with 
Llampallas, the president terminated 
her, in order to retain Blanch. 

The circuit court found that the 
president of the company was unaware 
of the sexual relationship between 
Blanch and Llampallas, let alone the 
sexual harassment (Llampallas’ law 
suit only addressed the termination, 
and not the preceding hostile environ- 
ment harassment) and Llampallas, 
therefore, failed to establish a causal 
link between Blanch’s harassment and 
the president’s employment decisions. 
Id. at 12. The decision indicates, how- 
ever, that if Blanch had taken a “tan- 
gible employment action” against her 
former partner or if Blanch’s “discrimi- 
natory animus” (based on Llampallas’ 
rejection of her sexual overtures) 
caused the president to terminate 
Llampallas, it would have affirmed the 
lower court’s judgment. However, as 
there was no evidence to support an 
inference of a causal link between the 
discriminatory animus and the termi- 
nation decision (as Llampallas had full 
opportunity to inform the president 
that Blanch’s threats to resign may 
have been motivated by discriminatory 
animus), there is no Title VII discrimi- 


nation, as that law “does not prohibit 
an employer from discharging an em- 
ployee because it wishes to retain an- 
other, presumably more valuable, em- 
ployee—unless, of course, the desired 
employee is of a different sex from the 
plaintiff, and the decision can be linked 
to a discriminatory animus towards 
persons of the nondesired employee’s 
sex. Here, Llampallas and Blanch are 
both women; thus, the fact that [the 
president of the company] chose 
Blanch over Llampallas cannot give 
rise to an ultimate inference that [the 
president] chose Blanch ‘because of’ 
Llampallas’ sex.” Jd. at 36-37. 

15 DeCintio, 807 F.2d at 307. 

16 See Dirksen v. City of Springfield, 
842 F. Supp. 1117, 1121-22 (C.D. Il. 
1994) (holding that sexual favoritism, 
although not actionable as such, may 
help establish that advancement gen- 
erally hinged on granting sexual fa- 
vors, which supports quid pro quo ha- 
rassment claim); Piech v. Arthur 
Andersen & Co., 841 F. Supp. 825, 828— 
30 (N.D. Ill. 1994) (denying sexual fa- 
voritism claim and holding that sexual 
favoritism can help establish quid pro 
quo sexual harassment claim); Priest 
v. Rotary, 634 F. Supp. 571, 575-76 
(N.D. Cal. 1986) (the court refused to 
grant summary judgment against the 
plaintiff’s quid pro quo claim, not be- 
cause of the favored employee’s sexual 
relationship with the defendant, but 
because of the evidence that the de- 
fendant generally conditioned employ- 
ment benefits on the granting of sexual 
favors—during the plaintiff’s employ- 
ment, she and other female employees 
were subjected to various instances of 
unwelcome sexual advances by the 
defendant, with those who objected to 
his conduct either quitting or getting 
fired, and those who did not reject the 
defendant’s advances, including the 
woman with whom the defendant was 
having a sexual relationship, being 
given preference in shift and station 
assignments). 

17 Leibovitz, 4 F. Supp. 2d at 151 
(“having to experience other women 
being harassed or knowing of the ha- 


rassment in her own workplace caused 
plaintiff to become depressed, anxious, 
and emotionally distraught, because 
she felt demeaned as a member of the 
harassed class ... [t]he jury found, in 
short, that plaintiff was injured by the 
hostile work environment and the 
defendant’s indifference to her 
plight.”). 

18 Drinkwater v. Union Carbide Corp., 
904 F.2d 853, 862 (3d Cir. 1990) (no evi- 
dence that sexual relationships be- 
tween supervisors and subordinates 
were “prevalent”). See also Candelore 
v. Clark County Sanitation Dist., 975 
F.2d 588 (9th Cir. 1992) (same); Weldon 
v. Weyerhaeuser Company, 1995 U.S. 
Dist. LEXIS 21486 at 31-34 (N.D.C. 
Ala. 1995) (“a supervisor could show 
favoritism that, although unfair and 
unprofessional, would not create a 
sexually hostile workplace”). 

19 See SHRM Survey Finds Office Ro- 
mances Are Often Frowned Upon By 
Employers, <http://www.shrm.org/ 
press/releases/romance.htm>. 
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The Impact of Daubert v. Merrell Dow 


Pharmaceuticals, Inc., on Expert Testimony: 


With Applications to Securities Litigation 


hen the U.S. Supreme 
Court handed down its 
opinion in Daubert v. 
Merrell Dow Pharma- 
ceuticals, Inc., 125 L. Ed. 2d 469 
(1993), it began a wide-ranging de- 
bate about the rules that govern the 
admissibility of expert testimony in 
both state and federal trials. The 
courts of 19 states have adopted 
Daubert, and those of 11 states, in- 
cluding Florida, apparently have re- 
jected it.1 Over 100 articles have 
been published in response to the 
decision,” and there are several 
Daubert websites, including one 
sponsored by Harvard Law School. 
This vigorous response is not sur- 
prising, because Daubert held that 
the Federal Rules of Evidence had 
displaced the 50-year-old Frye “gen- 
erally accepted” standard for the 
admissibility of scientific testimony 
in federal trials and then deter- 
mined a new “standard for admit- 
ting expert scientific testimony in 
a federal trial.” Daubert, 125 L. Ed. 
2d at 476. Despite substantial dis- 
agreement in the legal community 
about what Daubert really means, 
this article’s perspectives are that 
the meaning of the Court’s scientific 
dialogue is fairly clear and that 
even though the scientific prin- 
ciples that the Court articulates are 
ultimately discussed as scientific 
and statistical concepts that are 
somewhat alien to the legal system, 
the Court’s holding has its basis in 
principles of philosophy and logic 
that have long informed the law. 
The philosophy of science that the 
Court draws so heavily upon fo- 
cuses on the nature of scientific in- 
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vestigation and informs virtually 
all of modern scientific inquiry, from 
DNA testing (do the blood samples 
match?), through medicine (does 
smoking cause lung cancer?), epi- 
demiology (does Bendectin cause 
birth defects in human embryos?), 
economics (does spending rise with 
income?), and finance (did the re- 
lease of fraudulent information 
cause the firm’s stock to rise?). The 
philosophy of science provides the 
framework that practitioners in all 
of these disciplines use to analyze 
data to find out whether their theo- 
ries (smoking causes cancer; the re- 
lease of fraudulent information 
caused the stock’s price to rise) are 
correct, and once one understands 
the philosophical basis of science 
upon which the Court relies, much 
of the statistical part of scientific 
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testimony just plain makes sense 
and that is half, and perhaps more, 
of understanding the entirety of the 
expert testimony that is offered in 
courts today. 

This article begins by outlining 
the Court’s holding and discussing 
the scientific framework that is the 
basis of the Court’s analysis. In- 
cluded in this discussion of the sci- 
entific framework employed by the 
Court is a discussion of how the fun- 
damental statistical concepts that 
experts use in their testimony have 
evolved from the scientific frame- 
work that the Court articulates. 
Most of the article’s statistical 
analysis of existing cases is from 
disciplines like epidemiology and 
DNA testing, since those are the 
areas that have most notably made 
their way into the legal system. 
However, the article also draws par- 
allels from the techniques used by 
epidemiologists and DNA analysts 
to analogous techniques used in 
other fields, especially finance and 
economics. Demonstrating the simi- 
larity of the scientific techniques 
employed in these branches of sci- 
ence supports the article’s conten- 
tion that once one becomes conver- 
sant in the scientific techniques 
used in any one of these disciplines, 
that knowledge goes a long way to- 
ward understanding the scientific 
techniques used in the others. The 
article concludes with a discussion 
of the role of Daubert in Florida 
courts, which seems to be somewhat 
more extensive than what some 
Florida courts believe it to be. 

The Daubert Court begins its ex- 
planation of the criteria that trial 


courts should use to screen “purport- 
edly scientific evidence” by parsing 
Rule 702, focusing on the meanings 
of “scientific” and “knowledge.”* An 
important key to understanding the 
Court’s reliability-based analysis of 
the admissibility of expert testi- 
mony lies in the Court’s focus on the 
requirement that, in order for expert 
testimony to be admissible, “[t]he 
subject of an expert’s testimony 
must be ‘scientific . . . knowledge,” 
because it is “the requirement that 
an expert’s testimony pertain to ‘sci- 
entific knowledge” that “establishes 
a standard of evidentiary reliability” 
(emphasis added). Daubert, 125 L. 
Ed. 2d at 480-81. But, “in order to 
qualify as ‘scientific knowledge, an 
inference or assertion must be de- 
rived by the scientific method ... .” 
Id. In brief, since only scientific 
knowledge can be offered as scien- 
tific expert testimony, and the Court 
regards as scientific knowledge only 
that which is derived by the scien- 
tific method, only inferences that 


are derived by the scientific method 
can be offered as expert testimony. 

The Court repeatedly uses the 
phrase “the scientific method.” This 
is a term of art with a specific mean- 
ing in the scientific community, and 
the Court’s discussion of the scien- 
tific method quotes from seminal 
works on scientific inquiry more 
than enough to make it clear that 
the Court is using the term in that 
manner. Indeed, much of the lan- 
guage relied upon by the Court in 
its discussion of the scientific 
method is strikingly similar to the 
language used in several amicus 
briefs filed by or on behalf of scien- 
tists from industry and academia.* 
The Court stated that: 


Ordinarily, a key question to be an- 
swered in determining whether a theory 
or technique is scientific knowledge that 
will assist the trier of fact will be 
whether it can be (and has been) tested. 
“Scientific methodology today is based 
on generating hypotheses and testing 
them to see if they can be falsified; in- 
deed, this methodology is what distin- 
guishes science from other fields of hu- 


man inquiry.”® 
Daubert, 125 L. Ed. 2d at 483 (em- 
phasis added). 

The testing of hypotheses that the 
Court’s emphasized language re- 
quires is called “hypothesis testing” 
and as the Court’s quotations indi- 
cate, hypothesis testing is the es- 
sence of the scientific method. It is 
noteworthy that the Daubert Court 
required that experts follow this 
“scientific method” even before it 
turned to the four factors that com- 
mentators and lower courts have 
fixed upon. This is noteworthy be- 
cause the scientific method is the 
cornerstone of the philosophy of sci- 
ence and because testimony that 
conforms to the scientific method 
will always satisfy the Court’s first 
two criteria. The four Daubert crite- 
ria for evaluating the admissibility 
of expert testimony are: 1) whether 
the methods upon which the testi- 
mony is based are centered upon a 
testable hypothesis; 2) the known or 
potential rate of error associated 
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with the method; 3) whether the 
method has been subject to peer re- 
view; and 4) whether the method is 
generally accepted in the relevant 
scientific community.® Given the 
rest of the opinion, it seems appro- 
priate that the first two of the 
Court’s four criteria amount to ask- 
ing whether the techniques upon 
which the testimony is based are 
grounded in the scientific method. 
It is no less appropriate that virtu- 
ally no expert testimony will satisfy 
the last two factors unless it satis- 
fies the first two. 


The Scientific Method and 
Daubert’s Four Factors 

¢ Hypothesis testing. Hypothesis 
testing is the process of deriving 
some proposition (or hypothesis) 
about an observable group of events 
from accepted scientific principles, 
and then investigating whether, 
upon observation of data regarding 
that group of events, the hypothesis 
seems true.’ Because it is hypoth- 
esis testing that distinguishes the 
scientific method of inquiry from 
nonscientific methods, and because 
the scientific method of inquiry is 
required for the resulting inferences 
to be the basis of admissible expert 
testimony, hypothesis testing would 
be deserving of careful consider- 
ation even if it were not one of the 
Court’s four enumerated factors. 
The basic technique of hypothesis 
testing has been well settled for de- 
cades and an example demonstrates 
the technique. 

A simple example of hypothesis 
testing: Looking at a single six-sided 
die might lead one to the proposi- 
tion (or hypothesis) that each of the 
six numbers is equally likely to be 
rolled on each roll of the die. This 
hypothesis is tested scientifically by 
proposing the “null hypothesis” 
that each number is equally likely 
to land face up, and then rolling the 
die (say) 600 times and recording 
the number of times that each num- 
ber is actually found face up. If an 
appropriate statistical test is used, 
and if each number occurred about 
100 times, the statistical test will 
be unable to reject the null hypoth- 
esis of equal probabilities, and the 


It seems appropriate 
that the first two of 
the Court’s four 
criteria ask whether 
the techniques upon 
which the testimony 
is based are 
grounded in the 
scientific method. 


scientist will be left with the likeli- 
hood that the die is fair. However, if 
the number “3” occurs a dispropor- 
tionate number of times, say 200 
times out of 600 rolls, then the sta- 
tistical test will be likely to reject 
the null hypothesis of equal prob- 
abilities and the scientist will inter- 
pret this as evidence that the die is 
loaded and reject the null hypoth- 
esis. 

¢ The known or potential error 
rate. The second parameter that 
Daubert suggests that trial judges 
use in evaluating the scientific va- 
lidity and, therefore, evidentiary re- 
liability of “proported scientific tes- 
timony” is the “known or potential 
rate of error,” Daubert, 125 L. Ed. 
2d at 469, associated with using the 
particular scientific technique. In 
plain language, this is the likelihood 
of being wrong that the scientist 
associates with the assertion that 
an alleged cause has a particular 
effect. Most scientists routinely re- 
quire that this error rate be very 
small, usually between one and five 
percent. 

There are two types of error rates 
in testing hypotheses and they are 
denoted as “Type I Error” and “Type 
II Error.” In layperson’s terms, a 
Type I Error is a false positive and 
a Type II Error is a false negative. 
For example, if a drug test for a sub- 
stance comes back positive, but the 
tested individual has not actually 
used the drug, a layperson would 
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call that a false positive, while a sci- 
entist would call it a Type I Error.® 
A test’s propensity for this Type I 
Error is the most commonly cited 
component of the “error rate” in hy- 
pothesis testing. This error rate is 
also known both as the “level of con- 
fidence” of the hypothesis test and 
as the level of statistical significance 
of the test’s result. A common asser- 
tion in scientific research is that 
“the null hypothesis is rejected at 
the 1 percent level,” or equivalently 
“the result is statistically significant 
at the 1 percent level,” which means 
that the statistical technique used 
to test the hypothesis, if applied to 
data where the null hypothesis is 
true, would reject the null hypoth- 
esis only one percent of the time. If 
such a statement were made about 
the example of the single die above, 
it would mean that if the die were 
not loaded and the experiment of 
rolling it 600 times and testing the 
null hypothesis that the die was fair 
were done 100 times, 99 of those 
tests would correctly show the die 
to be fair, while one of those tests 
would incorrectly show the die to be 
loaded. 

© Peer review and publication. The 
third criteria that the Supreme 
Court suggested for use by trial 
courts in determining whether ex- 
pert testimony reaches the trier of 
fact is “whether the theory or tech- 
nique has been subjected to peer 
review and publication.” Publication 
typically is the purpose for which 
research is offered up for peer re- 
view and passing the peer review is 
required for publication. “Peer re- 
view and publication” of a scientist’s 
work is largely a term of art that 
means that the scientist’s peers 
have sanctioned the work as cred- 
ible and accepted it for publication. 
Publication then exposes the work 
to further review by other scientists 
whose responses to the research in- 
dicate their agreement or disagree- 
ment with the methods and results 
of the work. Properly executed hy- 
pothesis tests with their attendant 
error rates are the essence of scien- 
tific method and are very nearly 
necessary conditions for peer review 
to result in publication. 
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* General acceptance. Like the 
Court’s third criterion, this is a sum- 
mary measure of the extent to which 
the expert’s methods produce infor- 
mation that qualifies as scientific 
knowledge. Scientific methods begin 
the process of becoming generally ac- 
cepted in the scientific community by 
bringing appropriate hypothesis test- 
ing techniques to bear on questions 
(or hypotheses) of interest to the sci- 
entific community in a fashion that 
results in the peer approval required 
for publication. They move toward 
general acceptance by then with- 
standing the scrutiny of the broader 
scientific community to which publi- 
cation exposes the methods. 

It is interesting to note that a sci- 
entist reading Frye and Daubert 
might say that Daubert explains 
Frye almost as much as it displaces 
it. Frye defined the evidentiary is- 
sue as reliability and then deferred 
fully to an amorphously defined “sci- 
entific community” for its “general 
acceptance” which it used as a proxy 
for evidentiary reliability. Daubert 


still looks to the scientific commu- 
nity for its general acceptance as an 
indicator of evidentiary reliability, 
but it also recognizes that there is a 
basic structure of inquiry known as 
the scientific method that is the 
standard used across different 
branches of science for their scien- 
tific investigations, and it requires 
that the science proffered to the fed- 
eral bench be grounded in that ba- 
sic structure. This requires posing 
and testing hypotheses and specify- 
ing the rates of error for those hy- 
pothesis tests. Daubert first speci- 
fied these criteria indirectly by 
requiring that expert testimony ad- 
here to the scientific method, and 
then subsequently posed them ex- 
plicitly as the first two of its four 
Daubert factors. Finally the Court 
specified them indirectly again 
when it posed general acceptance 
and publication in peer-reviewed 
journals as criteria for admissibility 
of expert testimony, because peer re- 
view, publication, and general accep- 
tance require hypothesis testing and 


error rates. In this light it is interest- 
ing to note that while the Court in- 
troduced its list of four factors as not 
being a definitive list, testimony that 
is not based upon a test of a hypoth- 
esis will tend to fail all four of the 
Court’s criteria and tend strongly to- 
ward inadmissibility. 


An Example from 
Securities Litigation 

Current events provide an ex- 
ample of how the principles that 
underlie Daubert are applied in a 
securities litigation context. A large 
Florida corporation has recently 
been in the news because of allega- 
tions that the company’s financial 
statements reported exaggerated 
sales figures. Following the release 
of this information, the corporation’s 
stock fell sharply and several pend- 
ing lawsuits allege that a class of 
the corporation’s stockholders has 
been damaged by purchasing stock 
whose price was inflated by the al- 
leged overstatements. If this litiga- 
tion proceeds, economists will esti- 
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mate the damages that were alleged 
to have been suffered by this class 
of stockholders. 

Economists have a generally ac- 
cepted technique for measuring the 
impact of the release of new infor- 
mation on the price of a publicly 
traded security. This technique, 
called an event study, has been the 
basis of hundreds of articles that 
have been published in peer re- 
viewed journals. 

Economists believe that the cur- 
rent value of a security is equal to 
the present value of all of the pay- 
ments that the security will make 
to its owners throughout its life, and 
that the value of a security changes 
when new information is released 
into the market that changes the 
market’s assessment of the future 
payments that the security will 
make to its holder. When informa- 
tion comes into the market that is 
hypothesized to affect the value of 
a particular stock, economists test 
that hypothesis by comparing how 
that particular stock performed 
right after the release of the infor- 
mation to how the stock would have 
been expected to have performed in 
the absence of the release of the new 
information. 

The event study technique as- 
cribes this change in the stock’s per- 
formance or value to the event that 
the information disclosed. In the 
case of the Florida corporation men- 
tioned here, this information is the 
release of allegations that its re- 
ported sales figures were inflated. 
The event study is the financial 


The expected internal 
rate of return on the 
expenses required to 
prepare such a 
Daubert motion can 
easily exceed 1000 
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which counsel's 
corporate clients will 
relate particularly well. 


economist’s standard technique for 
determining the impact of mergers, 
dividend and earnings announce- 
ments, management changes, and a 
host of other phenomena upon the 
value of the subject firm’s stock, so 
it has well-established nonlitigation 
uses. The heart of the technique is 
a test of the null hypothesis that the 
information had no impact upon the 
price of the stock. The economist will 
reject this null hypothesis if and 
only if the hypothesis test yields 
both an estimate of the change in 
the stock’s value that is non-zero, 
and an error rate of the test that 
convinces the economist that sam- 
pling error has not caused the non- 
zero estimate of the change in the 


stock’s value. This technique meets 
all of the Daubert criteria: It poses 
and tests a hypothesis, reports the 
pertinent error rates, and is based 
upon peer reviewed and published 
techniques that are so pervasively 
used within the relevant scientific 
community that they are the gener- 
ally accepted tool for evaluating the 
impact of the release of new infor- 
mation upon the value of a publicly 
traded security.’° 

It is difficult to overstate the im- 
portance of excluding improper 
money-damages testimony. Where 
jurors lack the capacity to evaluate 
the scientific merits of either party’s 
expert’s testimony, it takes little ef- 
fort to imagine a jury simply rough- 
averaging the money damage num- 
bers put forth by the opposing 
experts. “This guy says $600 million, 
that guy says $40 million. I can’t tell 
which one is right, but they both 
seem nice, so let’s go somewhere in 
the middle, say $300 million.” If the 
$600 million estimate could have 
been excluded by a motion in limine, 
defendant could have saved $240 
million. Since the motion and its 
supporting analysis may require 
around 100 hours of attorney/expert 
time, its cost/benefit analysis is too 
compelling to ignore. The expected 
internal rate of return on the ex- 
penses required to prepare the mo- 
tion can easily exceed 1000 percent. 
This is a notion to which counsel’s 
corporate clients will relate particu- 
larly well, and it continues to be true 
when the stakes are $6 million in- 
stead of $600 million and the mo- 
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tion has only one chance in 10 of 
succeeding. The analysis is the same 
for plaintiff's attempts to exclude 
the testimony of defendant’s expert. 
Finally, such a motion is very pow- 
erful for purposes of settlement ne- 
gotiations because redefining what 
the jury will hear can redefine the 
range of settlement discussion. 


A Few Notes on 
the Florida Frye Test 

In Brim v. State, 695 So. 2d 268, 
271 (Fla. 1997), the Florida Su- 
preme Court rejected Daubert, writ- 
ing that “despite the federal adop- 
tion of a more lenient standard in 
Daubert ... we have maintained the 
higher standard of reliability as dic- 
tated by Frye.”"' However, in reject- 
ing Daubert, the court seems to 
move in the direction of construing 
Frye, itself a reliability driven test, 
into a sort of virtual Dauberthood. 

Florida’s Frye test relies on gen- 
eral acceptance as a proxy for evi- 
dentiary reliability’? and publica- 
tion in peer-reviewed journals’ as 
an indication of that general accep- 
tance. But, as noted earlier, publi- 
cation is part of the process by which 
a scientific technique becomes gen- 
erally accepted and such publication 
in scientific journals is very rare 
unless the study’s conclusions are 
derived by posing hypotheses and 
testing them at given levels of sta- 
tistical significance. In short, when 
Florida courts require that the 
expert’s methods be accorded gen- 
eral acceptance and perhaps publi- 
cations in peer-reviewed journals as 
evidence of that acceptance, they 
seem implicitly to require that the 
expert’s methods be based upon hy- 
pothesis testing and the error rates 
of those tests. 


with which such matches might oc- 
cur by chance is meaningless.” This 
“chance matching” is precisely the 
error rate of the test of the hypoth- 
esis that the DNA profiles match. 
Since the calculation of such an er- 
ror rate requires that the hypoth- 
esis be tested, the de facto require- 
ment posed here by the court is that 
the expert conduct the hypothesis 
test and report its error rate. 

In its discussion of the need for 
the statistical step the court relies 
substantially on The Evaluation of 
Forensic DNA Evidence, pub- 
lished by the National Academy of 
Science and authored by a blue rib- 
bon panel of scientists, professors, 
and lawyers. Chapter 5 of this vol- 
ume describes the statistical tech- 
niques used in DNA research 
which involves posing hypotheses, 
testing them, and specifying their 
error rates. The chapter begins its 
discussion by suggesting that the 
scientist “evaluate the probability 
of finding” a false positive. Again, 
this probability of finding a false 
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positive is the Type I Error, or to 
use its more familiar name, it is 
the level of statistical significance 
at which a hypothesis is tested. Of 
course, since finding the probabil- 
ity of rejecting a true hypothesis 
requires testing that hypothesis, 
this necessarily tells DNA ana- 
lysts to test an appropriate hy- 
pothesis and report the results of 
the hypothesis test and its level of 
statistical significance, which is of 
course the probability of finding a 
false positive.” 

Chapter 5 continues by discuss- 
ing the notion of confidence inter- 
vals, which is the more intuitive but 
mathematically identical twin of the 
technique of testing a hypothesis at 
a given level of significance.'® 

Even though in Brim the Florida 
Supreme Court has declared its re- 
jection of Daubert, the opinion cites 
with approval the scientific and sta- 
tistical language of learned trea- 
tises that ultimately instruct the 
empirical scientist/expert witness to 
pose a hypothesis that is implied by 
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cess consists of two distinct steps,” 
that the first step relies on biology 
and chemistry, while “a second sta- 
tistical step is needed to give signifi- 
cance to a match,” Brim, 695 So. 2d 
at 269, because “to say that two pat- 
terns match without any scientifi- 
cally valid estimate of the frequency 
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generally accepted biology or chem- 
istry and then instructs them to test 
that hypothesis, reporting the re- 
sults of the test and the error rate 
associated with the test. In short, 
the sources that the Brim court cites 
tell experts to conform to Daubert’s 
first two criteria. Since Florida’s 
Frye test already rests on Daubert’s 
third and fourth criteria, it is becom- 
ing increasingly difficult to distin- 
guish between testimony that will 
satisfy Daubert and testimony that 
will satisfy Florida’s Frye progeny. 
As long as Florida courts cite scien- 
tific propositions in learned works 
produced by scientists and scientifi- 
cally sophisticated lawyers, they are 
going to be citing work that is 
couched in terms of the hypothesis 
tests and error rates that facilitate 
publication in peer-reviewed jour- 
nals’® and these Daubert mandated 
techniques will continue to leak into 
the opinions of Florida courts, bring- 
ing in by the back door what the 
Florida Supreme Court has, so far, 
declined to admit by the front. O 


1 Davip L. Faicman, Davin H. Kaye, 
MIcHAEL J. SAKS AND JOSEPH SANDERS, 
MopeErN SCIENTIFIC EviDENCE: THE Law 
AND SCIENCE OF Expert Testimony §1-3.0 
(1997). 

2 Id. 

3 Rule 702, “Testimony by Experts” 
reads: “If scientific, technical, or other 
specialized knowledge will assist the 
trier of fact to understand the evidence 
or to determine a fact in issue, a wit- 


ness qualified as an expert by knowl- 
edge, skill, experience, training, or edu- 
cation, may testify thereto in the form 
of an opinion or otherwise.” The Court 
explained that “[t]he adjective ‘scientific’ 
implies a grounding in the methods and 
procedures of science. Similarly, the 
word ‘knowledge’ connotes more than 
subjective belief or speculation.” 
Daubert, 125 L. Ed. 2d at 480. Combin- 
ing the implications of these two words, 
the court limited expert testimony on 
scientific issues to that which is “scien- 
tific knowledge,” produced by the scien- 
tific method. 

* There were 25 amicus briefs filed in 
Daubert and they are available on Lexis. 
The briefs filed by The Carnegie Com- 
mission on Science, Technology, and Gov- 
ernment, filed in support of neither 
party, and by A Group of American Law 
Professors filed in support of neither 
party stand out as well reasoned articu- 
lations of the nature of scientific inquiry 
and the role of science in the legal sys- 
tem. 

5 “Falsify” is an unfortunate choice of 
words here. The more common term is 
“reject,” and scientists routinely speak 
of ‘rejecting an hypothesis’ to indicate 
that analysis of the available data makes 
the hypothesis seem false. 

§ It is important to note that the Court 
has not written anything in Daubert 
that would surprise scientists. The 
proposition that hypothesis testing is 
the essence of the scientific method and 
that the scientific method is the indis- 
pensable cornerstone of scientific inves- 
tigation is about as widely questioned 
in the scientific community as the propo- 
sition that Learned Hand was an influ- 
ential 20th century federal judge is ques- 
tioned in the legal community. See 
Daubert, 125 L. Ed. 2d at 483 and the 
citations therein. 

7 See JAN KMENTA, ELEMENTS OF Econo- 
METRICS 112—17 (1971). Scientists conduct 
such “observation” by applying appropri- 
ate statistical methods to appropriate 
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data. This is what scientists call empiri- 
cal research. Webster defines “empirical” 
as “capable of being verified or disproved 
by observation or experiment.” 

8 In the basic model of hypothesis test- 
ing, scientists pose hypotheses in pairs. 
The hypothesis that is actually tested 
is called the null hypothesis, and it al- 
leges that there is “no difference” be- 
tween populations or “no effect” of some 
treatment or event. So a null hypoth- 
esis might say that there is no differ- 
ence among the probabilities of a cer- 
tain number coming up on the die, or 
that there is no effect of a merger an- 
nouncement on the value of a firm’s com- 
mon stock. The alternate hypothesis is 
that there is a difference in the die face 
probabilities or that the announcement 
of a merger does affect the price of the 
acquired firm’s stock. One tests the null 
hypothesis (often called just “the null”), 
and either rejects it at a certain level of 
confidence or fails to reject it. While 
there is no scientific means for accept- 
ing a null or alternate hypothesis, if one 
tests the null and fails to reject it one 
says that there is no effect or, speaking 
more carefully, that the attempt to re- 
ject the null failed. If one rejects the null 
hypothesis, one is left only with the al- 
ternate hypothesis, and, again, while no 
mechanism exists for accepting either 
hypothesis, a rejection of the null con- 
stitutes strong evidence that the alter- 
nate hypothesis is true. See KMENTA, su- 
pra note 7, at 112-16 (discussing 
hypothesis testing). 

° If the drug test comes back negative 
and the tested individual has used the 
drug, that is a “false negative,” a Type 
II Error. 

1° It is interesting to compare this tech- 
nique that is actually used by economists 
to a set of techniques that forensic econo- 
mists refer to as damage ribbons and 
value lines. These techniques, which 
were routinely admitted in many federal 
courts prior to Daubert, are apparently 
no longer admissible because they seem 
to meet none of the Daubert criteria. One 
interesting aspect of the comparison is 
that virtually all of the computer pro- 
grams that a forensic economist would 
use to calculate a damage ribbon would 
also calculate everything necessary to 
perform the hypothesis tests and error 
rates required by Daubert. See Bradford 
Cornell and R. Gregory Morgan, Using 
Finance Theory to Measure Damages in 
Fraud on the Market Cases, 37 UCLA L. 
Rev. 883, 899 (1990) (providing a thor- 
ough description of the techniques). 

'! Tt seems less than clear that Daubert 
is a more lenient standard than Frye. 
Judge Jack Weinstein, author of the well 
known multi-volume evidence reference 
set, observed that judges are “going to 
have to give a more reasoned statement 
about why they are letting in evidence” 
and that “[t]hey can’t do it on a rubber 
stamp basis the way some of them did it 
in the past.” Rorie Sherman, “Junk Sci- 
ence” Rule Used Broadly, Nat’. L.J. 28 
(Oct. 4, 1993). See also Davin L. FAIGMaN, 
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Davin H. Kaye, MicHak. J. SAKs AND Jo- 
SEPH SANDERS, MopDERN SCIENTIFIC Evi- 
DENCE: THE LAW AND SCIENCE OF EXPERT 
TESTIMONY §1-3.3.4 (1997) (stating that 
“in those areas of science with a tradi- 
tion of rigorous research, Daubert can 
be expected to be more liberal, but in 
those areas without such a tradition, it 
should be expected to be more conser- 
vative”). 

2 Brim, 695 So. 2d at 272; Hadden v. 
State, 690 So. 2d 573, 578 (Fla. 1997); 
Ramirez v. State, 651 So. 2d 1164, 1167 
(Fla. 1995). 

13 See Berry v. CSX, 1998 Fla. App. 
Lexis 2243, *61 (noting that “peer-re- 
viewed epidemiological studies con- 
ducted independently of the instant liti- 
gation are the scientifically accepted 
means of analy[sis]”); see also Williams 
v. State, 1998 Fla. App. Lexis 2706, *26 
n.15 (noting with approval that prof- 
fered results had been subject to peer 
review), *57 n.42 (Cope, J., concurring 
in part and dissenting in part) (quoting 
that “[p]eer review and publication pro- 
vide the opportunity for others in the 
field to examine and critique the rea- 
soning or methodology behind scientific 
theory,” citing State v. O’Key, 321 Ore. 
285; 899 P.2d 663, 679 (Ore. 1995)). 

14 Brim, 695 So. 2d at 270. This conclu- 
sion is also supported by the court’s dec- 
laration that “the underlying principles 
used to calculate those statistics must 
be generally accepted in the relevant 
scientific community.” This passage 
alone apparently requires hypothesis 
testing at a given level of statistical sig- 
nificance, for if there are generally ac- 
cepted statistical techniques that pro- 
ceed without hypothesis tests the 
statistical community is keeping them 
well hidden. 

15 Brim, 695 So. 2d at 270. The court 
cited to the “Prepublication Copy.” This 
article’s citations to the treatise are to 
the published copy, cited infra, note 16. 

16 COMMITTEE ON DNA Forensic SCIENCE: 
An Uppate, The Evaluation of Forensic 
DNA Evidence 127 (1996). The treatise’s 
actual statement reads, “We want to 
evaluate the probability of finding this 
profile in the ‘someone else’ case.” This 
is scientific parlance for finding a false 
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positive—i.e., finding this DNA pattern 
in someone who is not the “suspect.” 

17 The treatise offers an interesting al- 
ternative to this procedure, which is to 
“calculate the likelihood ratio (LR), a 
measure of the strength of the evidence 
regarding the hypothesis that the two 
[DNA] profiles came from the same 
source (the suspect).” The likelihood ra- 
tio is calculated for the purpose of con- 
ducting a likelihood ratio test of the hy- 
pothesis that the (say) blood samples 
found at the scene of the crime were left 
by the suspect. The likelihood ratio test 
is, by definition, conducted at a certain 
level of statistical significance, or error 
rate. This apparently is a popular sta- 
tistical test. For an example from eco- 
nomics, see GEORGE JUDGE ET AL., THE 
THEORY AND PRACTICE OF ECONOMETRICS 
758 (stating that “The likelihood ratio 
test involves both constrained and un- 
constrained estimators. The null hypoth- 
esis is rejected if 

A = - In UP,, 0%)) 
exceeds 77, ,, for a prespecified signifi- 
cance level «.” 

18 KMENTA, supra note 7, at 189 (explain- 
ing the equivalence between the confi- 
dence interval and the hypothesis test). 
For example, if the die discussed above 
is fair, rolling it will result in a “3” 16.66 
percent of the time, and one can reject 
the hypothesis that the die is fair (which 
is evidence that the die is not fair) at 
the 99 percent confidence level if and 


only if the confidence interval around 
the estimate of the die’s probability of 
showing “3” fails to contain 16.66 per- 
cent. For example, if the 99 percent con- 
fidence interval is (18.4 percent, 22.8 
percent), then the scientist can take this 
as evidence that the die is loaded, be- 
cause the 16.66 percent that a fair die 
would generate is not in the confidence 
interval. However, if the confidence in- 
terval is (14.4 percent, 18.3 percent) 
then the scientist can take this as evi- 
dence that the die is fair. 

The scientifically well-established 
equivalence of these two techniques has 
not kept courts from drawing some in- 
teresting distinctions between the two. 
See Berry, supra note 13, at *20 (relying 
upon the confidence interval technique 
after an informed discussion of the tech- 
nique that cites highly informed sources, 
but then going on to discuss statistical 
significance with disapproval). 

19 See Davin L. FaicMan, Davin H. Kaye, 
MICHAEL J. SAKS AND JOSEPH SANDERS, 
MopERN SCIENTIFIC EvIDENCE: THE LAw 
AND SCIENCE OF EXPERT TESTIMONY 1-3.3.1 
(stating that “in science, a non-testable 
hypothesis cannot have an error rate 
and is exceedingly unlikely to be pub- 
lished in a peer reviewed journal and 
achieve general acceptance.”). This vol- 
ume, to which the Berry court cites re- 
peatedly for scientific propositions, pro- 
vides an extensive and articulate 
exposition of the principles of science. 
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Parental Alienation Syndrome: 


How to Detect It and What to Do About It 
by J. Michael Bone and Michael R. Walsh 


Ithough parental alien- 

ation syndrome (PAS) is 

a familiar term, there is 

still a great deal of con- 
fusion and unclarity about its na- 
ture, dimensions, and, therefore, its 
detection.' Its presence, however, is 
unmistakable. In a longitudinal 
study of 700 “high conflict” divorce 
cases followed over 12 years, it was 
concluded that elements of PAS are 
present in the vast majority of the 
samples.” Diagnosis of PAS is re- 
served for mental health profes- 
sionals who come to the court in the 
form of expert witnesses. Diagnos- 
tic hallmarks usually are couched 
in clinical terms that remain vague 
and open to interpretation and, 
therefore, susceptible to argument 
pro and con by opposing experts. 
The phenomenon of one parent 
turning the child against the other 
parent is not a complicated concept, 
but historically it has been difficult 
to identify clearly. Consequently, 
cases involving PAS are heavily liti- 
gated, filled with accusations and 
counter accusations, and thus leave 
the court with an endless search for 
details that eventually evaporate 
into nothing other than rank hear- 
say. It is our experience that the 
PAS phenomenon leaves a trail that 
can be identified more effectively by 
removing the accusation hysteria, 
and looking ahead in another posi- 
tive direction. 

For the purpose of this article the 
authors are assuming a fair degree 
of familiarity with parental alien- 
ation syndrome on the part of the 
reader.® There are many good writ- 
ings on PAS which the reader may 


Any attempt at 
alienating the 
children from the 
other parent should 
be seen as a direct 
and willful violation 
of one of the 
prime duties 
of parenthood. 


wish to consult now or in the future 
for general information. Our focus 
here is much more narrow. Specifi- 
cally, the goal is twofold. First, we 
will describe four very specific cri- 
teria that can be used to identify 
potential PAS. In most instances, 
these criteria can be identified 
through the facts of the case, but 
also can be revealed by deposition 
or court testimony. Secondly, we 
wish to introduce the concept of “at- 
tempted” PAS; that is, when the cri- 
teria of PAS are present, but the 
child is not successfully alienated 
from the absent parent. This phe- 
nomenon is still quite harmful and 
the fact of children not being alien- 
ated should not be viewed as neu- 
tral by the court. 

The criteria described below are 
fairly easy to identify separate and 
apart from the court file. When 
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there is uncertainty about any of 
them, these criteria can be used to 
guide the attorney in the deposing 
of witnesses as well as in their ex- 
amination in court. 


Criteria I: Access and 
Contact Blocking 

Criteria I involves the active 
blocking of access or contact be- 
tween the child and the absent par- 
ent. The rationale used to justify it 
may well take many different forms. 
One of the most common is that of 
protection. It may be argued that 
the absent parent’s parental judg- 
ment is inferior and, therefore, the 
child is much worse off from the 
visit. In extreme cases, this will 
take the form of allegations of child 
abuse, quite often sexual abuse. 
This will be addressed in more de- 
tail in Criteria II, but suffice it to 
say that often this is heard as a rea- 
son for visitation to be suspended 
or even terminated. On a more 
subtle and common level, an argu- 
ment heard for the blocking of visi- 
tation is that seeing the absent par- 
ent is “unsettling” to the child, and 
that they need time “to adjust.” The 
message here is that the absent 
parent is treated less like a key fam- 
ily member and more like an an- 
noying acquaintance that the child 
must see at times. Over time, this 
pattern can have a seriously erosive 
effect on the child’s relationship 
with the absent parent. An even 
more subtle expression of this is 
that the visitation is “inconve- 
nient,” thereby relegating it to the 
status of an errand or chore. Again 
the result is the erosion of the rela- 
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tionship between the child and the 
absent or “target” parent. One phe- 
nomenon often seen in this context 
is that any deviation from the sched- 
ule is used as a reason to cancel visi- 
tation entirely. 

The common thread to all of these 
tactics is that one parent is supe- 
rior and the other is not and, there- 
fore, should be peripheral to the 
child’s life. The alienating parent in 
these circumstances is acting inap- 
propriately as a gatekeeper for the 
child to see the absent parent. When 
this occurs for periods of substan- 
tial time, the child is given the un- 
spoken but clear message that one 
parent is senior to the other. Younger 
children are more vulnerable to this 
message and tend to take it 
uncritically; however, one can al- 
ways detect elements of it echoed 
even into the teenage years. The 
important concept here is that each 
parent is given the responsibility to 
promote a positive relationship with 
the other parent. When this prin- 
ciple is violated in the context of 
blocking access on a consistent ba- 
sis, one can assume that Criteria I 
has been unmistakably identified. 


Criteria Il: Unfounded 
Abuse Allegations 

The second criteria is related to 
false or unfounded accusations of 
abuse against the absent parent. The 
most strident expression of this is the 
false accusation of sexual abuse.* It 
has been well studied that the inci- 
dent of false allegations of sexual 
abuse account for over half of those 
reported, when the parents are divorc- 
ing or are in conflict over some post 
dissolution issue.*® This is especially 
the situation with small children who 
are more vulnerable to the manipu- 
lations implied by such false allega- 
tions. When the record shows that 
even one report of such abuse is ruled 
as unfounded, the interviewer is well 
advised to look for other expressions 
of false accusations. 

Other examples of this might be 
found in allegations of physical 
abuse that investigators later rule 
as being unfounded. Interestingly, 
our experience has been that there 
are fewer false allegations of physi- 


cal abuse than of other forms of 
abuse, presumably because physical 
abuse leaves visible evidence. It is, 
of course, much easier to falsely ac- 
cuse someone of something that 
leaves no physical sign and has no 
third party witnesses. 

A much more common expression 
of this pattern would be that of what 
would be termed emotional abuse. 
When false allegations of emotional 
abuse are leveled, one often finds 
that what is present is actually dif- 
fering parental judgment that is 
being framed as “abusive” by the 
absent parent. For example, one 
parent may let a child stay up later 
at night than the other parent 
would, and this scheduling might be 
termed as being “abusive” or “detri- 
mental” to the child. Or one parent 
might introduce a new “significant 
other” to the child before the other 
parent believes that they should and 
this might also be called “abusive” 
to the child. Alternatively, one par- 
ent might enroll a child in an activ- 
ity with which the other parent dis- 
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agrees and this activity is, in actu- 
ality, a difference of parental opin- 
ion that is now described as being 
abusive in nature. These examples, 
as trivial as they seem individually, 
may be suggestive of a theme of 
treating parental difference in inap- 
propriately subjective judgmental 
terms. If this theme is present, all 
manner of things can be described 
in ways that convey the message of 
abuse, either directly or indirectly. 
When this phenomenon occurs in 
literally thousands of different ways 
and times, each of which seems in- 
significant on its own, the emotional 
atmosphere that it creates carries 
a clearly alienating effect on the 
child. 

Obviously, this type of acrimony 
is very common in dissolution ac- 
tions but such conflict should not 
necessarily be mistaken or be taken 
as illustrative of the PAS syndrome; 
however, the criteria is clearly 
present and identifiable when the 
parent is eager to hurl abuse alle- 
gations, rather than being cautious, 
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careful, and even reluctant to do so. 
This latter stance is more in keep- 
ing with the parent’s responsibility 
to encourage and affirmatively sup- 
port a relationship with the other 
parent. The responsible parent will 
only allege abuse after he or she has 
tried and failed to rationalize why 
the issue at hand is not abusive. 
Simply put, the responsible parent 
will give the other parent the ben- 
efit of the doubt when such allega- 
tions arise. He or she will, if any- 
thing, err on the side of denial, 
whereas the alienating parent will 
not miss an opportunity to accuse 
the other parent. When this theme 
is present in a clear and consistent 
way, this criteria for PAS is met. 


Criteria Ill: Deterioration in 
Relationship Since Separation 
The third of the criteria necessary 
for the detection of PAS is probably 
the least described or identified, but 
critically is one of the most impor- 
tant. It has to do with the existence 


of a positive relationship between 
the minor children and the now ab- 
sent or nonresidential parent, prior 
to the marital separation; and a sub- 
stantial deterioration of it since 
then. Such a recognized decline does 
not occur on its own. It is, therefore, 
one of the most important indicators 
of the presence of alienation as well 
as a full measure of its relative “suc- 
cess.” By way of example, if a father 
had a good and involved relation- 
ship with the children prior to the 
separation, and a very distant one 
since, then one can only assume 
without explicit proof to the con- 
trary that something caused it to 
change. If this father is clearly try- 
ing to maintain a positive relation- 
ship with the children through ob- 
servance of visitation and other 
activities and the children do not 
want to see him or have him in- 
volved in their lives, then one can 
only speculate that an alienation 
process may have been in operation. 
Children do not naturally lose in- 
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terest in and become distant from 
their nonresidential parent simply 
by virtue of the absence of that par- 
ent. Also, healthy and established 
parental relationships do not erode 
naturally of their own accord. They 
must be attacked. Therefore, any 
dramatic change in this area is vir- 
tually always an indicator of an 
alienation process that has had 
some success in the past. 

Most notably, if a careful evalua- 
tion of the pre-separation parental 
relationship is not made, its omis- 
sion creates an impression that the 
troubled or even alienated status 
that exists since is more or less an 
accurate summary of what existed 
previously. Note that nothing could 
be further from the truth! An alien- 
ated or even partially or intermit- 
tently alienated relationship with 
the nonresidential parent and the 
children after the separation is more 
accurately a distortion of the real 
parental relationship in question. 
Its follow-through is often over- 
looked in the hysterical atmosphere 
that is often present in these cases. 
A careful practitioner well knows 
that a close examination is war- 
ranted and that it must be con- 
ducted with the utmost detail and 
scrutiny. 

If this piece of the puzzle is left out, 
the consequences can be quite devas- 
tating for the survival of this relation- 
ship. Also, without this component, 
the court can be easily swayed into 
premature closure or fooled into 
thinking that the turmoil of the sepa- 
ration environment is representative 
of the true parent-child relationship. 
Once this ruling is made by the court, 
it is an exacting challenge to correct 
its perception. 

In a separate but related issue, a 
word should be said about the use 
of experts. First, it must be under- 
stood that all mental health profes- 
sionals are not aware of nor know 
how to treat the PAS phenomenon. 
In fact, when a mental health pro- 
fessional unfamiliar with PAS is 
called upon to make a recommen- 
dation about custody, access, or re- 
lated issues, he or she potentially 
can do more harm than good. For 
example, if the psychologist fails to 
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investigate the pre-separation rela- 
tionship of the nonresidential par- 
ent and the children, he or she may 
very easily mistake the current ac- 
rimony in that relationship to be 
representative of it, and recommend 
that the children should have less 
visitation with that parent, obvi- 
ously supporting the undiagnosed 
PAS that is still in progress. If that 
expert also fails to evaluate criti- 
cally the abuse claims or the agenda 
of the claimant, they may be taken 
at face value and again potentially 
support the undiagnosed PAS. If 
that professional is not also sensi- 
tive to the subtleties of access and 
contact blocking as its motivator, he 
or she may potentially support it, 
thereby contributing to the PAS pro- 
cess. When these things occur, the 
mental health professional expert 
has actually become part of the PAS, 
albeit unwittingly. Alarmingly, this 
happens often. Suffice it to say, if 
PAS is suspected, the attorney 
should closely and carefully evalu- 
ate the mental health professional’s 
investigation and conclusions. Fail- 
ure to do so can cause irreparable 
harm to the case, and, ultimately, to 
the children. 


Criteria IV: Intense Fear 
Reaction by Children 

The fourth criteria necessary for 
the detection of PAS is admittedly 
more psychological than the first 
three. It refers to an obvious fear 
reaction on the part of the children, 
of displeasing or disagreeing with 
the potentially alienating parent in 
regard to the absent or potential 
target parent. Simply put, an alien- 
ating parent operates by the adage, 
“My way or the highway.” If the chil- 
dren disobey this directive, espe- 
cially in expressing positive ap- 
proval of the absent parent, the 
consequences can be very serious. It 
is not uncommon for an alienating 
parent to reject the child(ren), often 
telling him or her that they should 
go live with the target parent. When 
this does occur, one often sees that 
this threat is not carried out, yet it 
operates more as a message of con- 
stant warning. The child, in effect, 
is put into a position of being the 


alienating parent’s “agent” and is 
continually being put through vari- 
ous loyalty tests. The important is- 
sue here is that the alienating par- 
ent thus forces the child to choose 
parents. This, of course, is in direct 
opposition to a child’s emotional well 
being. 

In order to fully appreciate this 
scenario, one must realize that the 
PAS process operates in a “fear 
based” environment. It is the instal- 
lation of fear by the alienating par- 
ent to the minor children that is the 
fuel by which this pattern is driven; 
this fear taps into what psycho- 
analysis tell us is the most basic 
emotion inherent in human na- 
ture—the fear of abandonment. 
Children under these conditions live 
in a state of chronic upset and threat 
of reprisal. When the child does dare 
to defy the alienating parent, they 
quickly learn that there is a serious 
price to pay. Consequently, children 
who live such lives develop an acute 
sense of vigilance over displeasing 


the alienating parent. The sensi- 
tized observer can see this in visi- 
tation plans that suddenly change 
for no apparent reason. For example, 
when the appointed time ap- 
proaches, the child suddenly 
changes his or her tune and begins 
to loudly protest a visit that was not 
previously complained about. It is 
in these instances that a court, once 
suspecting PAS, must enforce in 
strict terms the visitation schedule 
which otherwise would not have oc- 
curred or would have been ignored. 

The alienating parent can most 
often be found posturing bewilder- 
ment regarding the sudden change 
in their child’s feelings about the 
visit. In fact, the alienating parent 
often will appear to be the one sup- 
porting visitation. This scenario is 
a very common one in PAS families. 
It is standard because it encapsu- 
lates and exposes, if only for an in- 
stant, the fear-based core of the 
alienation process. Another way to 
express this concept would be that 
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whenever the child is given any sig- 
nificant choice in the visitation, he 
or she is put in the position to act 
out a loyalty to the alienating 
parent’s wishes by refusing to have 
the visitation at all with the absent 
parent. Failure to do so opens the 
door for that child’s being aban- 
doned by the parent with whom the 
child lives the vast majority of the 
time. Children, under these circum- 
stances, will simply not opt on their 
own for a free choice. The court must 
thus act expeditiously to protect 
them and employ a host of specific 
and available remedies.*® 

As a consequence of the foregoing, 
these children learn to manipulate. 
Children often play one parent 
against the other in an effort to gain 
some advantage. In the case of PAS, 
the same dynamic operates at a 
more desperate level. No longer 
manipulating to gain advantage, 
these children learn to manipulate 
just to survive. They become expert 
beyond their years at reading the 
emotional environment, telling par- 
tial truths, and then telling out-and- 
out lies. One must, however, remem- 
ber that these are survival 
strategies that they were forced to 
learn in order to keep peace at home 
and avoid emotional attack by the 
residential parent. Given this un- 
derstanding, it is perhaps easier to 
see why children, in an effort to cope 
with this situation, often find it 
easier if they begin to internalize 
the alienating parent’s perceptions 
of the absent parent and begin to 
echo these feelings. This is one of the 
most compelling and dramatic ef- 
fects of PAS, that is, hearing a child 
vilifying the absent parent and join- 
ing the alienating parent in such 
attacks. If one is not sensitive to the 
“fear-based” core at the heart of this, 
it is difficult not to take the child’s 
protests at face value. This, of 
course, is compounded when the ex- 
pert is also not sensitive to this pow- 
erful fear component, and believes 
that the child is voicing his or her 
own inner feelings in endorsing the 
“no visitation” plan. 


Conclusion 
All the criteria listed above can 


be found independent of each other 
in highly contested dissolutions, but 
remember that the appearance of 
some of them does not always con- 
stitute PAS. When all four are 
clearly present, however, and the 
possibility of real abuse has been 
reasonably ruled out, the parental 
alienation process is operative. This 
does not necessarily mean, however, 
that it is succeeding in that the chil- 
dren are being successfully alien- 
ated from the target parent. The 
best predictor of successful alien- 
ation is directly related to the suc- 
cess of the alienating parent at 
keeping the children from the tar- 
get parent. When there are substan- 
tial periods in which they do not see 
the other parent, the children are 
more likely to be poisoned by the 
process. Another variable that pre- 
dicts success is the child’s age. 
Younger children generally are more 
vulnerable than older ones. Also, 
another variable is the depth and 
degree of involvement of the pre- 
separation parent-child relation- 
ship. The longer and more involved 
that relationship, the less vulner- 
able will be the children to success- 
ful alienation. The final predictor is 
the parental tenacity of the target 
parent. A targeted parent often 
gives up and walks away, thus 
greatly increasing the chances of 
successful alienation. 

The question remains: What if all 
four criteria are present, but the chil- 
dren are not successfully alienated? 
Should this failure at alienation be 
seen as nullifying the attempt at 
alienation? The answer to that should 
be a resounding “No!” It should be, but 
often it is not. It is very common to 
read a psychological evaluation or a 
GALs report that identified PAS but 
then notes that since it was not suc- 
cessful, it should not be taken very 
seriously. Nothing could be further 
from the truth. Any attempt at alien- 
ating the children from the other par- 
ent should be seen as a direct and 
willful violation of one of the prime 
duties of parenthood, which is to pro- 
mote and encourage a positive and 
loving relationship with the other 
parent, and the concept of shared pa- 
rental responsibility. 
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It is our feeling that when at- 
tempted PAS has been identified, 
successful or not, it must be dealt 
with swiftly by the court. If it is not, 
it will contaminate and quietly con- 
trol all other parenting issues and 
then lead only to unhappiness, frus- 
tration, and, lastly, parental es- 
trangement. O 


? PAS syndrome applies and relates 
equally to the nonresidential as well as 
the residential parent. D.C. Rand, The 
Spectrum of Parental Alienation Syn- 
drome, 15 Am. J. Forensic PsycHo.. No. 
3 (1997). 

2 $.S. Clawar and B.V. Rivlin, Children 
Held Hostage: Dealing with Pro- 
grammed and Brainwashed Children, 
A.B.A. (1991). 

3M. Walsh and J.M. Bone, Parental 
Alienation Syndrome: An Age-Old Cus- 
tody Problem, 71 F ia. B.J. 93 (June 
1997). 

4 N. Theonnes and P.G. Tjaden, The Ex- 
tent, Nature and Validity of Sexual 
Abuse Allegations in Custody Visitation 
Disputes, 12 CuiLD ABUSE AND NEGLECT 
151-63 (1990). 

5 National Center on Child Abuse and 
Neglect, Washington, D.C.: Department 
of Health and Human Services, 2998, 
Contract 105-85-1702. 

® The appointment of a guardian ad 
litem, the appointment of an expert to 
conduct a psychological evaluation of the 
child and the parents, the employment 
of make-up or substitute access and con- 
tact, or an enlargement of same to the 
nonresidential parent, and as previously 
suggested by the authors in their last 
article, a consideration for entry of a 
multidirectional order. Walsh and Bone, 
supra note 3. 
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Environmental 


and Land Use Law 


1999 Update on the Bert J. Harris 
Private Property Rights Protection 


by Ronald L. Weaver and Nicole S. Sayfie 


n 1995, the State of Florida 

took a leadership position 

among states after its courts 

failed to clearly address the 
issues surrounding the protection 
of private property rights by enact- 
ing the Bert J. Harris, Jr., Private 
Property Rights Protection Act, as 
FS. Ch. 70.001.! The act creates a 
new cause of action for aggrieved 
property owners who demonstrate 
that governmental action occurring 
after May 11, 1995, “inordinately 
burdens” property and provides a 
formal process for addressing and 
resolving differences between land- 
owners and governments. Claims 
brought under the act must meet a 
less stringent standard than the 
formal finding of a “taking.” The act 
is not a constitutional amendment, 
but is separate from and additional 
to current protections provided by 
the Constitution, other legislation, 
and case law.” 

Under Part I of the act, which 
took effect on October 1, 1995, a 
landowner must show, with an ap- 
praisal in hand, that unreasonably 
“disproportionate” limitations or 
restrictions on investment-backed 
expectations for the existing use of 
the real property or a vested right 
to a specific use of the real prop- 
erty are caused by an action of 
government.’ 

Part II of the act provides a spe- 
cial master mediation process for 
property rights disputes. A land- 
owner alleging a government ac- 
tion, or an enforcement of a govern- 
ment action, is either 1) 
“unreasonable,” or 2) “unfairly bur- 
dens” the property’s use, may apply 


for relief within 30 days after such 
governmental action. This Part II 
conflict resolution relief is available 
even if the offending law was en- 
acted before May 11, 1995, unlike 
Part I, which offers relief only from 
laws enacted after that date. 


Cases Under the Act 

By February 4, 1998, there were 
12 reported Part I cases. By June 
23, 1998, there were twice that 
many, with almost $40 million aris- 
ing in Miami Beach over floor to 
area ratio (F.A.R.) and unit bonus 
reductions that took effect January 
31, 1998. On January 21, 1998, the 
City of Miami Beach adopted Ordi- 
nance No. 98-3107, which amended 
the city’s zoning ordinance by de- 
leting any allowable design bo- 
nuses. Based upon this ordinance, 
the claimants listed in the box be- 
low filed claims under the act, each 
alleging their properties are “inor- 
dinately burdened” by the city’s 
passage of the ordinance: 


Dennis O. Morin asserts that the 
ordinance “inordinately burdens” 
the properties of 1766—76 Michigan 
Avenue, 1769 Lenox Avenue, and 
1026 18th Street, Miami Beach, as 
a result of a reduction in the maxi- 
mum allowable F.A.R. due to the 
elimination of design bonuses. As 
required under the act, Morin at- 
tached an appraisal to his claim, 
alleging a $392,000 loss. F.S. 
§70.001 (1995). 

The city’s response, dated Decem- 
ber 4, 1998, presents defenses simi- 
lar to those the city delineated two 
years earlier in U.S.A. Express Inc. 
v. City of Miami Beach, BH-96-13- 
02, BH-96-13-03, BH-96-13-05, stat- 
ing that the act is unconstitutional, 
that Morin’s claim is not ripe, and 
that the ordinance does not inordi- 
nately burden the properties. 

First, the city challenges the act’s 
constitutionality and maintains it 
sets forth a cause of action requir- 
ing the city to expend public funds 
to satisfy a judgment against the 


Date claim filed Property Owner 


| June 8, 1998 Dennis O. Morin 


June 15, 1998 


June 23, 1998 


June 23, 1998 
Sun & Fun, Inc. 


June 23, 1998 
June 23, 1998 
Santorini Isle, Inc., 


Sun & Fun, Inc. 


June 23, 1998 


South Beach Ocean Parcel, Ltd. $23,500,000 


Azure Coast Development, Ltd. $1,040,000 


Beachwalk Development Corp. 


East Coastline Devel., Ltd. 


Portofino Real Estate Fund, Ltd. 


Sandpoint Financial, Inc. 


Amount of Claim Claim 
$392,000 BH-98-13-05 
BH-98-13-04 
BH-98-13-07 
$1,350,000 BH-98-13-08 
$3,750,000 BH-98-13-09 
$4,890,000 BH-98-13-10 
$4,010,000 BH-98-13-11 
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city. See Kaulakis V. Boyd, 138 So. 
2d 505 (Fla. 1962) (Dade County 
commissioners had a right and duty 
to challenge the validity of a home 
rule charter which purported to 
make the county liable in tort to the 
same extent as municipalities since 
judgment for plaintiff would require 
the county to expend public funds 
to satisfy it). Additionally, the city 
alleges that the act violates due pro- 
cess requirements because it pur- 
ports to make the city liable for ac- 
tions which “inordinately burden” 
property, because that standard is 
overly vague and is not sufficiently 
delineated within the act’s lan- 
guage. Further, the city argues that 
the act violates the separation of 
powers provisions of the Florida 
Constitution, in that it legislates a 
determination of ripeness which is 
a judicial, not a legislative, function. 
See also Rogers & Ford Construction 
Corporation v. Carlandi Corpora- 
tion, 626 So. 2d 1350 (Fla. 1993) (leg- 
islatures may regulate property 
rights concerning condominium 
property, but only courts can consti- 
tutionally determine whether a 
party has standing). 

Second, the city argues the mere 
claim of lost value due to a change 
in land development regulations is 
speculative and emphasizes that 
Florida courts have adopted a fed- 
eral ripeness policy requiring a “fi- 
nal determination from the govern- 
ment as to the permissible uses of 
the property” in taking cases. Mar- 
tin County v. Section 28 Partnership, 
Ltd., 676 So. 2d 532, 538 (Fla. 4th 
DCA 1996) (at least “one meaning- 
ful application” is required for such 
final determination).‘ In Martin 
County, a takings claim was not ripe 
for review when there were reason- 
able economic uses under existing 
regulations for the subject property. 
Further, the claimant had not 
sought development of the property; 
therefore, the extent of the taking, 
if any, could not be quantified. See 
also City of Riviera Beach v. 
Shillingburg, 659 So. 2d 1174 (Fla. 
4th DCA 1995) (a landowner’s rea- 
sonable economic expectations for 
the property is the landowner’s pro- 
posed use of the property as evi- 


denced by an application for such 
use). The city also looked to Taylor 
v. Village of North Palm Beach, 659 
So. 2d 1167 (Fla. 4th DCA 1995), in 
which a landowner brought suit al- 
leging the village’s enactment of a 
comprehensive land use plan re- 
sulted in a taking without just com- 
pensation. In determining that the 
case was not ripe for review, the 
court acknowledged the following: 
One of the difficulties in analyzing this 
case, is that it does not involve a con- 
crete development proposal for the prop- 
erty. Plaintiff is taking the position that 
the mere enactment of the plan consti- 
tuted a taking. Plaintiff has not actu- 
ally sought a permit or approval from 
any agency for a proposed development. 
It is difficult to speculate on what type 
of development might be allowed by 
Defendant or whether any other regu- 
latory critics would place road blocks to 
development, regardless of Defendant’s 
zoning or land use classification. 


Taylor, 659 So. 2d at 1173. 

The city analogized Morin’s claim 
to one claim filed in the Third Dis- 
trict Court of Appeal. In that case, 
the creation of a historic district did 
not amount to an unconstitutional 
taking when the affected landown- 
ers had not attempted to obtain any 
permits under the ordinance creat- 
ing the historic district, and the af- 
fected government entity had not 
reached a final decision regarding 
the ordinance’s application.°® 

Third, the city asserts that 
Morin’s claim is not valid because 
under the act, a claim may not be 
commenced until the challenged 
government action, “as applied, un- 
fairly affects real property.”* The city 
contends Morin’s claim will not be 
ripe until requests for variances, 
permits, or approvals required for 
development are made and denied. 

Fourth, the appraisal assumed 
the properties were zoned RM-1.The 
city claims the assumption is incor- 
rect, declaring instead that the prop- 
erties were deemed zoned TH pur- 
suant to the city’s comprehensive 
plan, which became effective in 
1994, prior to the act’s effective 
date.’ Therefore, the city claims no 
cause of action can be stated under 
the act, pursuant to F.S. §70.001 
(12). It states “no cause of action 
exists under this section as to ap- 
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plication of any law enacted on or 
before May 11, 1995, or as to the 
application of any rule, regulation 
or any ordinance adopted, or for- 
mally noticed for adoption, on or 
before that date.” 

Further, the city maintains the 
ordinance’s adoption does not “inor- 
dinately burden” the properties. The 
city submits that prior to the ordi- 
nance, Morin, as an applicant in the 
TH district, may have qualified for 
some bonuses. However, the city 
comments that the practical restric- 
tions imposed upon the develop- 
ment of small scale projects such as 
Morin’s make design bonuses more 
difficult to obtain. Even if bonuses 
could be obtained, the city contends 
that the differential in value of the 
properties before and after the pas- 
sage of the ordinance would be in- 
significant relative to the overall 
value of the properties. Further- 
more, the city interjects that assum- 
ing bonuses could not be obtained, 
the ordinance actually benefits 
Morin, by increasing the base F.A.R. 
from .7 to .75. According to the city, 
not only were the zoning assump- 
tions in the appraisal incorrect, but 
so was the conclusion that there was 
a reduction in the properties’ value 
by the ordinance’s passage. 

Finally, the city submitted its 
settlement offer, as required under 
the act.' The city advised “no changes 
to the action of the government en- 
tity” be made relating to the adop- 
tion of the ordinance. It is critical to 
note, however, that the act “may not 
necessarily be construed under the 
case law regarding takings.”® 

Two years before Morin, in USA 
Express, the city passed Ordinance 
No. 96-3037, designating areas of 
the Ocean Beach as a historic dis- 
trict. The plaintiff asserted the city’s 
act constituted an “inordinate bur- 
den” which permanently restricted 
and limited the use of his property. 
The city presented several defenses 
which became the prototype for the 
defenses asserted in Morin. 

First, the city challenged the act 
on constitutional grounds, claiming 
it 1) violated due process require- 
ments, as it renders governments 
liable for regulations which inordi- 
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nately burden property, that deter- 
mining standard being too vague; 
and 2) violated the separation of 
powers, as the act creates ripeness 
for review of the government action, 
which is a judicial function, rather 
than a legislative one. 

Second, the city observed that a 
government must have made a “fi- 
nal determination” as to permissible 
uses of the property in order to con- 
stitute a taking under the act and 
alleged no application for develop- 
ment had been made, much less de- 
nied, and, therefore, the owner’s 
claims were speculative and not yet 
ripe for review. 

Third, the city argued that, ac- 
cording to the act, a cause of action 
cannot be maintained if a claim is 
based on regulations enacted before 
May 11, 1995." The city declared the 
ordinance was enacted on April 15, 
1989, and, therefore, was not sub- 
ject to a claim under the act. 

Finally, the city maintained the 
ordinance did not cause any eco- 
nomic deprivation, attesting that in 
Miami Beach, as well in other cit- 
ies, property values tend to increase 
significantly following designation 
as a historical district. The city con- 
tended that, given the lack of evi- 
dence showing a negative impact 
and given its potential positive eco- 
nomic effect, the ordinance did not 
inordinately burden the subject 
properties, as required for recovery 
under the act. As of the date of this 
writing, USA Express has not initi- 
ated a circuit court action under the 
act. However, the claim raises an 
important question: Is designation 
as a historic district an enhance- 
ment or an inordinate burden on 
property, and what will be the basis 
of such determination? It is a unique 
issue which landowners in Miami 
Beach will continue to confront. 

In Richmond Manor Apartments 
v. Dade County, Dade County, BH- 
97-13-07, the Dade County Commis- 
sion adopted Resolution No. Z-86- 
96, which downzoned the subject 
property from RU-4 to RU-TH. In 
the complaint, the plaintiff alleged 
the resolution reduced the permit- 
ted residential units per acre from 
91 to 8.5, a reduction in permitted 


density of over 83 percent. The 
plaintiff demanded compensation of 
approximately $410,500. In its an- 
swer, the county asserted the follow- 
ing three affirmative defenses: 

a) The complaint is barred by the 
doctrines of res judicata and collat- 
eral estoppel, in that the issue of the 
compatibility of potential develop- 
ment under RU-4 zoning was adju- 
dicated in the public hearing culmi- 
nating in Miami-Dade County 
Resolution No. Z-86-96. The plain- 
tiff failed to appeal that determina- 
tion to the courts. 

b) The complaint is barred by fail- 
ure to sue indispensable parties, 
who are those individuals who tes- 
tified at the public hearing culmi- 
nating in Resolution No. Z-86-96. 
c) The statute upon which this cause 
of action is filed is unconstitutional 
on its face and as applied. 

In Wollard v. Monroe County, Mon- 
roe County, BH-97-44-0, the land- 
owner claimed that Policy 101.3.5 of 
Monroe County Year 2000 Compre- 
hensive Plan, enacted on January 5, 


1996, resulted in an “inordinate bur- 
den” on his property. The plan re- 
quires that Monroe County prepare 
an economic analysis to determine 
the demand for future nonresiden- 
tial development, after which land 
development regulations will be pro- 
mulgated to implement a nonresi- 
dential permit allocation system. 
The county’s refusal to issue any 
building permits until the regula- 
tions are effective is the basis for 
Wollard’s claim. Under the new 
plan, Wollard’s commercial use is 
limited to 239 square feet per new 
residential unit, under the rate of 
growth ordinance limiting the num- 
ber of such new units available each 
year. Moreover, the commercial al- 
locations were exhausted when 
Wollard applied for permits. In its 
defense, the county argued that 
Wollard’s claim was not applicable. 
The city maintained that a tempo- 
rary moratorium claim would be 
more appropriate, because the act 
only redresses permanent takings of 
uses. The claim is for $547,261. The 
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parties have agreed to hold the case 
in abeyance pending the possible 
lifting of the moratorium and De- 
partment of Community Affairs ap- 
proval of additional development 
permits. As of the date of this writ- 
ing, no apparent further action has 
been taken. 

Three cases have come from liti- 
gation with the City of West Palm 
Beach, relating to the city’s original 
zoning code which maintained an 
allowable building height of 15 sto- 
ries for the subject waterfront area. 
In January 1996, citizens petitioned 
the city to enact an ordinance man- 
dating the reduction of the allow- 
able height to five stories. The city 
commission declined, but, pursuant 
to its local rules, called a special ref- 
erendum election on the issue. On 
March 12, 1996, voters elected to 
decrease the allowed building 
height on certain downtown water- 
front parcels from 15 stories to 
five." 

In Fidelity Fed. Sav. Bank v. City 
of West Palm Beach, BH-97-50-02, 
Fidelity Federal Savings Bank, an- 
ticipating the referendum election, 
filed a site plan application on 
March 11, 1996, requesting permis- 
sion to construct two 15-story build- 
ings and a six-story parking garage. 
Pursuant to local regulation, appli- 
cations pertaining to the referen- 
dum are not processed when a citi- 


zen petition is pending. Therefore, 
Fidelity’s claim was frozen until the 
election. After the referendum, the 
city denied Fidelity’s request to con- 
struct the 15-story buildings. 

In January 1997, Fidelity filed a 
claim under the act, alleging the 
referendum constituted an “inordi- 
nate burden” on its property. In re- 
sponse, the city claimed the act was 
inapplicable, because there had 
been no action by a “government 
entity” because the city itself had 
not changed the zoning laws; rather, 
the citizens, in a referendum elec- 
tion initiated by petition, voted to 
enact the height restriction.’ The 
circuit court judge rejected this ar- 
gument, and denied the city’s mo- 
tion for rehearing stating that “[i]t 
does not matter if the city enacts the 
ordinance at the request of some of 
its citizens or if the idea springs 
from the minds of city commission- 
ers. All that matters is whether it 
inordinately burdens private prop- 
erty rights.”!° The city commission 
voted not to appeal the judge’s or- 
der and the parties settled the mat- 
ter, allowing Fidelity to construct 
two 15-story buildings, but not the 
six-story parking structure. 

In March 1997, in Holy Trinity 
Church v. City of West Palm Beach, 
BH-97-50-04, and First Church of 
Christ Scientist v. City of West Palm 
Beach, BH-07-50-05, Holy Trinity 
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Church and First Church of Christ 
Scientist submitted claims under 
the act, also arising from the newly 
enacted height restriction. Like Fi- 
delity, they professed the restriction 
“inordinately burdened” their pri- 
vate property.'* However, unlike Fi- 
delity, neither church had submit- 
ted site plan applications. 

The city presented the following 
arguments in its complaint for de- 
claratory relief from liability. First, 
the city reasserted its contention 
that there was no government ac- 
tion. Second, the city argued that 
because Trinity and Christ Scientist 
did not submit site plans for con- 
struction of structures over five sto- 
ries, their claims failed to meet the 
“as applied” language of the act.’ 
The city maintained that the act 
could not apply until an application 
to construct a building that exceeds 
five stories in height was filed and 
subsequently denied. Finally, the 
city alleged that the act violates the 
Florida Constitution in that it 
usurps the power granted to Florida 
municipalities regarding zoning and 
other governmental duties.'* More- 
over, the city asserted the act is un- 
constitutionally vague and ambigu- 
ous, and conflicts directly with the 
Florida Constitution by lowering the 
standard for obtaining just compen- 
sation, from a “taking” to an “inor- 
dinate burden,” thereby amending 
the constitution without following 
the requisite due process procedure. 

On August 28, 1997, the Florida 
Fifth District Court of Appeal up- 
held the act’s constitutionality. The 
circuit court judge held that mere 
enactment of an ordinance, without 
application, does not constitute an 
“action of a governmental entity” as 
contemplated by the act. However, 
the court rejected the city’s argu- 
ment that the term “governmental 
entity” does not encompass a 
citizen’s initiative. Although both 
parties appealed, the appeal and 
cross-appeal were dismissed. 

In Woods v. Palm Beach County, 
Palm Beach County, BH-97-50-09, 
Ronald G. Woods filed a claim un- 
der the act alleging business dam- 
ages. Woods claimed the county 
stopped its removal of fill pursuant 
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to a permit, and that this stoppage 
constituted an “inordinate burden” 
on his property. The case is still 
pending; however, if the parties do 
not settle, this may provide insight 
as to how courts will interpret and 
apply the exclusions or exemptions 
provision of the act. Under the act, 
the term “inordinately burdened” 
does not include the following: 1) 
temporary impacts to real property; 
2) impacts to real property occa- 
sioned by government abatement, 
prohibition, prevention, or 
remediation of a public nuisance at 
common law or a noxious use of pri- 
vate property; or 3) impacts to real 
property caused by an action of a 
governmental entity taken to grant 
relief to a property owner.” 


A Chilling Effect 
on Governments 

According to the claim in Kolar v. 
City of Sarasota, Sarasota County, 
BH-97-58-07, Autohaus Kolar is an 
automobile service station located 
on property zoned residential, single 
family by legislative act, effective 
January 10, 1974. Kolar brought a 
claim under the act alleging that his 
property was inordinately burdened 
by a government action taken by the 
Sarasota City Commission on 
March 18, 1997. The initial claim is 
for $84,000. 

Kolar’s use is permitted as a le- 
gally existing nonconforming com- 
mercial use under the zoning code. 
The City of Sarasota adopted legis- 
lation on January 10, 1974, permit- 
ting the nonconforming use for 20 
years, until January 10, 1994. The 
city stresses that this adoption oc- 
curred prior to the effective date of 
the act. On April 18, 1994, the city 
commission adopted Ordinance No. 
94-3765, which extended the 20- 
year period for an additional five 
years, allowing Kolar to continue his 
nonconforming use until January 
10, 1999. After that date, the only 
uses permitted in the subject zon- 
ing district would be those allowed 
by the zoning code. Again, the city 
notes, the ordinance was adopted 
prior to the effective date of the act. 
On March 18, 1997, the city commis- 
sion voted to enforce the zoning code 


extending the period for the noncon- 
forming use of Kolar’s property. This 
decision occurred after the act’s ef- 
fective date. The city presented the 
following defenses in its response. 

First, the city asserts the claim is 
not ripe because Kolar failed to file 
a petition to rezone the property and 
reasons that under the act, a claim 
cannot be ripe until a petition for 
rezoning is submitted and denied, 
in order to come under the “as ap- 
plied” standard required by the act. 

Second, the city argues that the 
property was zoned by government 
action on January 10, 1974, and the 
city commission adopted Ordinance 
No. 94-3765 on April 18, 1994. The 
city asserts that Kolar does not have 
a cause of action under the act be- 
cause Kolar’s claim is based upon 
the application of a law enacted be- 
fore May 11, 1995. F.S. §70.001(12) 
provides: 


No cause of action exists under this Sec- 
tion as to the application of any law en- 
acted on or before May 11, 1995, or as to 
the application of any rule, regulation, or 
ordinance adopted or formerly noticed for 


adoption on or before that date. A subse- 
quent amendment to any such law, rule, 
regulation, or ordinance gives rise to a 
cause of action under this section only to 
the extent thai the application of the amen- 
datory language imposes an inordinate 
burden apart from the law, rule, regula- 
tion, or ordinance being amended. (Em- 
phasis added). 


The city concludes that Kolar in- 
correctly relied the 
commission’s action on March 18, 
1997, to bring a claim under the act, 
as such action was a self-initiated 
decision on the enforcement of the 
zoning code, not a legislative act or 
a ruling on a petition for zoning sub- 
mitted by Kolar. 

Furthermore, the city argues that 
the second sentence of §70.001(12) 
requires the examination of the ef- 
fect of the application of an amend- 
ment on a claimant’s property, and 
not the effect of the underlying law, 
rule, regulation, or ordinance en- 
acted prior to May 11, 1995. Pres- 
ently, settlement discussions involv- 
ing a cash payment are well along. 

Kolar represents the potentially 
“chilling” effect many commentators 
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feared the act would have on gov- 
ernment regulation. In this case, the 
city enacted regulation prior to the 
effective date of May 11, 1995. How- 
ever, the city commission decision to 
enforce the earlier enacted regula- 
tion occurred after the act’s effective 
date. The question then becomes 
whether a government action taken 
before the effective date and en- 
forced after the effective date will 
subject that government entity to a 
landowner’s claim under the act. If 
the answer is yes, how then will gov- 
ernment entities enforce earlier 
adopted legislation without incur- 
ring liability under the act? 


Effect of the Act 

Though little time has passed 
since the act was adopted, many 
commentators expected that claims 
filed under Part I would be far 
greater than those to date. Some 
suggest that the act has had a chill- 
ing effect on new regulations, in part 
because governments fear the fund- 
ing of large compensatory awards."® 
Others have noted that while land- 
owners have had some success un- 
der the act, the expense and length 
of litigation can be prohibitive. Thus 
far, the act has had little effect on 
Florida’s economy.” 

Many of the act’s statutory defi- 
nitions are unique, and understand- 
ing these unique definitions and 
how courts will define and refine 
their meanings is the key to predict- 
ing implementation and its ultimate 
economic effect.*° As test cases 
evolve, other takings cases are pend- 
ing which will affect the act’s impact, 
whether making it unnecessary, or 
alternatively making it the primary 
avenue by which landowners seek 
relief from burdensome government 
regulation. 


Other Takings Cases/ 
Alternatives to the Act 

On July 28, 1998, in Saboff v. St. 
Johns River Water Management Dis- 
trict, a district court judge held in 
favor of a husband and wife who had 
alleged that their property was 
taken without just compensation. 
The plaintiffs were the owners of a 
parcel of land approximately 7/10 of 


an acre in size, bordered on one side 
by the Little Wekiva River, and on 
the other by a residential subdivi- 
sion. At purchase, in 1984, the en- 
tire property was zoned for residen- 
tial development. 

In March 1989, the St. Johns 
Management District enacted regu- 
lations which created a riparian 
habitat protection zone of approxi- 
mately 550 feet on each side of the 
Wekiva River and placed a conser- 
vation easement over more than 
half of the property owned by the 
Saboffs.”! The district provided the 
Saboffs an opportunity to obtain a 
building permit for the house they 
had planned to construct on their 
remaining land, but conditioned the 
approval upon the Saboffs granting 
the district a conservation easement 
by deed for public conservation use. 
The Saboff court found that such a 
conditioning created a taking and, 
in holding for the Saboffs, stated 
that “[t]he conservation easement 
imposed effectively frustrates a por- 
tion of the Saboffs’ reasonable in- 
vestment-backed expectations and 
burdens the property in a way not 
bargained for by plaintiffs.” 

The district argued that because 
the Saboffs were still entitled to 
build upon 3/7 of their land, there 
had been no taking. The Saboff court 
rejected this argument, citing Lucas 
v. South Carolina Coastal Council, 
505 US. 1003, 112 S. Ct. 2886 (1992), 
that “a partial taking may be found 
even if a viable, economical use re- 
mains in the property.””? Although 
the Saboff court cited Lucas to re- 
fute the district’s contentions and to 
support its holding, Lucas expressly 
left open the question of partial tak- 
ings addressed in Saboff.* In Lucas, 
the U.S. Supreme Court held that a 
government cannot enforce a land 
use restriction that effectively de- 
prives a landowner of all economic 
or beneficial value without payment 
of just compensation unless “nui- 
sance and other property principals” 
already prohibit such proposed use. 
However, the Saboff court did cor- 
rectly cite several circuit courts 
which have found a compensable 
taking, despite only a partial depri- 
vation of land, including Reahard v. 
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Lee County, 968 F. 2d 1131, 1136 
(11th Cir. 1992). In Reahard, the 
court of appeals set forth eight fac- 
tors to be considered in determin- 
ing whether an owner has been de- 
nied substantially all beneficial use 
of his property including the follow- 
ing: the history of the property; the 
history of the development; the his- 
tory of zoning regulations; how the 
development changed when title 
passed; the present nature and ex- 
tent of the property; the reasonable 
expectations of the property owner 
under state common law; the rea- 
sonable expectations of neighboring 
property owners under state com- 
mon law; and the diminution in the 
investment-backed expectations of 
the property owner, if any, after the 
passage of the regulation.” 

In Saboff, the claimants retained 
title to their property, were granted 
a permit to build the home they had 
planned, and were not subjected to 
any public nuisance. However, the 
Saboff court chose not to focus on 
these facts, but stressed the impor- 
tance of preserving the sanctity and 
integrity of the tract of land, includ- 
ing the ability to exclude others, and 
emphasized the fact that the ease- 
ment covered almost half of the 
Saboff’s property. Should the Saboff 
decision be upheld, case law may 
supersede the act in providing pro- 
tection to landowners. 


Takings for Extraordinary 
Public Interest Purposes 

In City of St. Petersburg v. Bowen, 
675 So. 2d 626 (Fla. 2d DCA 1996), 
rev. den., 680 So. 2d 421 (Fla. 1996), 
cert. den., 117 S. Ct. 1130 (March 3, 
1997), the court addressed the fol- 
lowing: When is a one-year taking 
of all rights to lease apartments a 
compensable taking, and if the tak- 
ing is for a commendable purpose, 
will such purpose affect the right to 
be compensated? In Bowen, a nui- 
sance abatement board order clos- 
ing an apartment complex for one 
year was found to constitute a tak- 
ing. The court noted that the rem- 
edy chosen by the board was among 
the most invasive methods of abat- 
ing a purported nuisance, in this 
case drug dealing. The court consid- 


“a 


ered the board’s action in light of the 
U.S. Supreme Court decision in 
Lucas v. South Carolina Coastal 
Council. The court found there was 
no common law nuisance doctrine 
prohibiting the use of a building for 
rental purposes, and concluded that 
the particular remedy chosen con- 
stituted a temporary taking. 

Although Bowen favors landown- 
ers, other cases have reached the op- 
posite outcome when weighing the 
public interest served by government 
action, as in City of Miami and the 
City of Miami Nuisance Abatement 
Board v. Keshbro, Inc. d/b/a Stardust 
Motel and Harish Gihwala, Case No. 
98-1151, L.T. Case No. 97-14985 (Sept. 
16, 1998). As in Bowen, the Keshbro 
court addressed whether property 
owners are required to be compen- 
sated by a governmental entity for a 
valid exercise of its power to abate 
nuisances because such exercise de- 
prives owners, at least temporarily, of 
all economic use of their property. 
However, in Keshbro, the city and the 
abatement board appealed the trial 
court’s summary judgment order de- 
termining there was a temporary tak- 
ing of the owner’s property, and suc- 
ceeded. 

In 1997, the board entered an or- 
der closing the entire motel for six 
months in an effort to terminate a 
nuisance, in this case, drug and 
prostitution related activities. The 
city and the board then sought and 
obtained an injunction from the cir- 
cuit court enforcing the closure or- 
der. The owners alleged the board’s 
complete closure constituted a tem- 
porary taking depriving them of all 
economic use of their property and 
entitled them to compensation.”® 
The owners cited to Lucas and 
Bowen in support of their argument 
that a regulatory taking requires 
compensation unless the proscribed 
use was not part of the owner’s title 
upon acquisition. The owners con- 
tend the use as a motel was a per- 
mitted use when the motel was pur- 
chased and was a permitted use at 
the time of the board’s order. 

The city and board maintained 
that the order and injunction are 
aimed at terminating “the continu- 
ation of activities that have long 


been considered nuisances,” and do 
not constitute a taking because the 
background principles of nuisance 
and property law prohibit the uses 
of the motel as it is presently 
found.?’ The Keshbro court, like the 
Bowen court, considered the 
board’s action in light of Lucas but 
came to the opposite conclusion. 
The Keshbro court acknowledged 
that the board’s action precluded 
the only economically viable use of 
the property, yet continued its 
analysis, noting the motel’s “exten- 
sive history upon which the orders 
are based.””* The court determined 
that the motel was in reality oper- 
ating as a brothel and a drug 
house, and that proscribed activi- 
ties were “inextricably inter- 
twined” with the motel. The court 
found that it was necessary to bar 
access to the base of the motel op- 
erations to preclude such activity 
and concluded that the illicit uses 
proscribed by the order were not a 
part of the owner’s title, or bundle 
of rights, at the time the owners 


acquired the motel, as such uses 
have no “tradition of protection at 
common law.””’ Therefore, the city 
should not be required to compen- 
sate the owners. Finally, the court 
distinguished Keshbro from Bowen 
on the basis that Bowen did not in- 
clude any discussion of “inextricable 
intertwining” of proscribed uses 
with other, valid, uses in its discus- 
sion.*° Ultimately, the Keshbro court 
reversed the summary judgment in 
favor of the owners and remanded 
for further proceedings consistent 
with the opinion summarized above. 

In Vesta Fire Ins. Corp., et al. v. 
Florida, et al., 141 F.3d 1427 (11th Cir. 
1998), the 11th Circuit discussed 
whether there is a taking of profits 
when insurance companies are re- 
quired to stay in an unprofitable resi- 
dential insurance pool. After Hurri- 
cane Andrew in 1992, insurance 
companies began canceling or refus- 
ing to renew residential line insur- 
ance policies in Florida, in order to 
reduce exposure to such catastrophes. 
Fearing the unavailability of insurance, 
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the Florida Legislature passed the 
following statutes: 1) Moratorium 
Statute, 1993 Fla. Laws ch. 401 §1, 
which temporarily prohibited the 
nonrenewal and cancellation of resi- 
dential line insurance policies for 
reasons related to the risk of hurri- 
cane damage; 2) Moratorium Phase- 
out Statute, 1993 Fla. Laws ch. 140 
§19; F.S. §627.7013, which provided, 
in part, that no insurer could cancel 
or decline to renew more than five 
percent of its residential policies in 
Florida; and 3) Florida Hurricane 
Catastrophe Fund, which required 
insurers to pay annual premiums to 
this fund, intended to provide re- 
insurance to insurance companies 
doing business in Florida. 

In Vesta, plaintiff insurance com- 
panies sued, claiming the referenced 
legislation violated the Due Process, 
Taking, and Contract Clauses of the 
US. Constitution. The 11th Circuit 
affirmed the trial court’s ruling that 
granted the Florida Insurance 
Commissioner’s motion for sum- 
mary judgment on the contract 
clause and substantive due process 
claims. The court determined that 
the government conduct did not rise 
to the level of a per se taking be- 
cause “neither a physical invasion 
nor a denial of all beneficial use of 
property” was shown." Although the 
11th Circuit did not decide the regu- 
latory takings issue, the court 
adopted the standard used by the 
U.S. Supreme Court in Connelly v. 
Pension Benefit Guaranty Corp., 106 
S. Ct. 1018, 1026 (1986), delineat- 
ing three critical factors in identi- 
fying a regulatory taking: 1) the eco- 
nomic impact of the challenged 
statute on the plaintiff; 2) the ex- 
tent to which the regulation inter- 
feres with investment-backed expec- 
tations; and 3) the nature of the 
challenged action. 

The court found that the extent 
of economic impact remained a ma- 
terial fact to be determined, and did 
not address plaintiffs’ allegation 
that limitations on their withdrawal 
from the Florida market interfere 
with their investment-backed expec- 
tations. However, the court did note 
the similarity between this case and 
cases which prohibit the enactment 


of statutes that do not solely regu- 
late the conditions of doing business, 
but require the doing of business. 
The court pointed out that “[w]hile 
[a state’s] police power may limit 
and restrict the uses to which an 
owner may put his property, it may 
not compel him to use such property 
for a particular purpose if he prefers 
to abandon such a use thereof.” Fur- 
thermore, the court explained that 
“lijnterference with investment- 
backed expectations occurs when an 
inadequate history of similar govern- 
ment regulation exists: where the 
earlier regulation does not provide 
companies with sufficient notice that 
they may be subject to the new or 
additional regulation.”** 

Finally, the court analyzed the 
nature of the government action, 
stressing that when important pub- 
lic interests are served, such as pro- 
tecting the Florida real estate mar- 
ket, a taking is less likely to have 
occurred.* The court remanded this 
issue for the necessary study of com- 
peting interests. 


Elimination of Substantive 
Due Process Claims 

In Villas of Lake Jackson, Ltd., v. 
Leon County, the 11th Circuit Court 
of Appeals rejected a landowner’s 
claim challenging Leon County’s 
denial of a rezoning request. On 
summary judgment, the court held 
that property rights are protectable 
only under the following causes of 
action: 1) a procedural due process 
claim challenging the procedures by 
which the regulation was adopted; 
2) a substantive due process claim 
based upon the arbitrary and capri- 
cious action of the government in 
adopting the regulation; 3) a takings 
clause claim which may seek not 
only just compensation, but also in- 
validation and injunctive relief; or 
4) claims under some other consti- 
tutionally protected right not spe- 
cifically related to property rights. 
The court retreated from previous 
suggestions that there was a fifth 
avenue of relief based on substan- 
tive due process property rights. 
Had the court retained it, recovery 
of damages unavailable under the 
other four means of recovery would 
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be available. This case demonstrates 
the critical role the act may play for 
Florida landowners. If upheld, land- 
owners would have no avenue of re- 
lief based upon substantive due pro- 
cess property rights except under 
the act. 


Rough Proportionality Cases 

Separate and apart from the act, 
there is a strong line of cases which 
provide protection to landowners. In 
Dolan v. City of Tigard, 114 S. Ct. 
2309 (1994), the U.S. Supreme Court 
limited a government entity’s re- 
quired donation of excessive 
amounts of land, even to address 
“laudable” purposes, such as 
stormwater drainage systems and 
citywide bike paths. Chief Justice 
William Rehnquist commented that 
there need not be a precise measure- 
ment, but there must be at least a 
“rough proportionality” between 
government exactions and the im- 
pacts on the protected resource or 
needed facilities by the one from 
whom the exaction is required. Id. 
Further, “the nature and extent of 
such impacts” must be at least 
roughly gauged to assure a “reason- 
able relationship” between them. 
The balance the Court struck re- 
quires a review of each affected par- 
cel of land, regardless of the coinci- 
dence of other larger ownership 
interests nearby. 

On March 30, 1998, the U.S. Su- 
preme Court granted review of Del 
Monte Dunes at Monterey, Ltd. v. City 
of Monterey, 95 F. 3d 1422 (9th Cir. 
1996), cert. granted, 118 S. Ct. 1359 
(1998), a regulatory takings case. 
The case arose from a landlord’s re- 
peated attempts, from 1981 through 
1986, to obtain approvals for a resi- 
dential development on 37.6 acres 
of oceanfront land in the City of 
Monterey. In response to demands 
by the city, the project density was 
steadily reduced, while require- 
ments for public walkways, public 
beach parking, and buffer zones at- 
taching the project were added. De- 
spite total compliance with the con- 
ditions imposed by the city, the 
project was denied approval. After 
a jury trial in 1990, the landowner 
was awarded $1.45 million in dam- 


3 he, 


ages based upon the city’s failure to 
advance a substantial government. 
The Ninth Circuit Court of Appeals 
affirmed the decision, finding an 
unconstitutional taking had oc- 
curred. After the city’s attempts to 
obtain a rehearing failed, a petition 
for certiorari was filed with the U.S. 
Supreme Court. 

Del Monte was argued before the 
Supreme Court in October 1998, and 
a decision addressing the following 
issues was expected in January 
1999: 1) whether 42 U.S.C. 1983 re- 
quires that liability issues be deter- 
mined by a court rather than a jury; 
2) whether liability for taking can 
be “based on a standard that allows 
a jury or court to reweigh evidence 
concerning “reasonableness” of the 
government’s decision; and 3) 
whether the proportionality stan- 
dard established in Dolan v. City of 
Tigard can be applied to an inverse 
condemnation claim that is based on 
a regulatory denial. 


Conclusion 

Landowners and government 
agencies have struggled over the 
compensation of property owners 
affected by land use, environmental, 
or similar regulations. While gov- 
ernments have often prevailed, 
landowners have achieved some re- 
cent success outside of claims un- 
der the act. While most commenta- 
tors still fear the act’s chilling 
impact on regulatory activities in 
Florida, others maintain that the 
act has had its intended effect to 
make governments think twice be- 
fore implementing regulations or 
ordinances which might unfairly 
burden private property. 

Case law contemplating when 
government regulations so restrict 
property use as to constitute com- 
pensable takings will continue to 
evolve, as will test cases under the 
act. Landowners who have previ- 
ously been denied an effective forum 
in which to redress their regulatory 


grievances will likely weigh these 
competing paths to possible relief, 
as takings jurisprudence continues 
to unfold on a case-by-case basis. 
Current case law seems to represent 
a judicial trend to develop a few per 
se or categorical rights allowing 
landowners to recover from affected 
governments where all economic use 
is lost to government regulations; 
insulation for governments where 
the government demonstrates the 
proposed use is a “nuisance” under 
prior law even if a landowner lost 
all use; and a resistance for courts 
to conclude that “government can do 
no wrong,” or that admittedly laud- 
able purposes can be fulfilled with- 
out careful review of the effects on 
landowners. 

As Florida’s population grows, 
land use laws will be required to 
respond to corresponding pressures 
on public facilities. Three trends will 
emerge. First, local governments 
will be unable to address problems 
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with origins and cures beyond their 
jurisdiction, as regionalism develops 
to meet unique needs in areas con- 
nected by culture, environment, and 
infrastructure. Second, current land 
use exactions and mitigations will 
be replaced. Third, performance, 
prepayment, and prohibition stan- 
dards for various utilities will 
emerge. These trends will result in 
numerous land use law repercus- 
sions, including but not limited to, 
the continued development of “land 
use courts” to balance higher land 
use priorities with evolving property 
rights. Bike paths, environmental 
protection, and coastal protection 
will go on, but with a restored bal- 
ance of a little closer scrutiny of the 
effects of such regulations on land- 
owners compared to government 
benefits, as in Vesta. U 


1 Stat. §70.001 (1995). 

2 The Fifth Amendment to the Consti- 
tution of the United States precludes ex- 
propriation of physical property by the 
government; see also Lucas v. South 
Carolina Coastal Commission, 505 U.S. 
1003 (1992), and Dolan v. City of Tigard, 
512 US. 374 (1994). 

3 Fa. Star. §70.001 (1995). 

* See McKee v. City of Tallahassee, 664 
So. 2d 333 (Fla 1st D.C.A. 1995) (city’s 
variance denial did not constitute a “fi- 
nal decision” regarding development 
permitted on property where the vari- 
ance application did not include the re- 
quired development plan or address 
three criteria for variance and thus was 
not a “meaningful application”). 

5 Estate of Tippett v. City of Miami, 645 
So. 2d 543 (Fla. 3d D.C.A. 1994), rev. dis- 
missed, 652 So. 2d 819 (Fla. 1995) (a 
landowner’s appeal from the creation of 
the bayside historic district was prema- 
ture). The city further cites to City of 
Key West v. Burg, 655 So. 2d 196 (Fla. 3d 
D.C.A.), rev. denied, 633 So. 2d 629) (Fla. 
1995), in which the court followed 
Tippett and held that a landowner’s 
claim was not ripe for determination 
when no application for development of 
the subject property had been made 
under the challenged comprehensive 
plan. 

Fia. Star. §70.001 (1); see also 
Stat. §§70.001 (11) and (12). 

’ The city reasons that pursuant to 
Fa. Stat. §163.3194(b) and §114-2, Mi- 
ami Beach City Code, when there is a 
conflict between the city code and the 
comprehensive plan designation, the 
more restrictive designation controls. 
Therefore, the city contends the proper- 
ties are zoned TH, as it includes more 


limited types of land uses and more re- 
strictive development regulations. 

8 Fia. Star. §70.001 (4) (c). 

° Fra. Stat. §70.001(9). “This section 
may not necessarily be construed under 
the case law regarding takings if the 
governmental action does not rise to the 
level of a taking.” 

10 Fra. Strat. §70.001 (12). 

Ordinance 29-19-96. 

2 West Palm Beach, in its request for 
declaratory relief, cited Florida Land Co. 
v. City of Winter Springs, 427 So. 2d 170 
(Fla. 1983), in support of its argument. 
In its motion for rehearing, West Palm 
Beach also cited the following cases for 
the proposition that an ordinance en- 
acted pursuant to a referendum election 
is not government action: Flagg Broth- 
ers, Inc. v. Brooks, 436 U.S. 149, 98S. Ct. 
1729, 56 L. Ed. 2d 185 (1978); Fred Meyer, 
Inc. v. Casey, 67 F.3d 1412 (9th Cir. 1985); 
and LeBlanc-Sternberg, 67 F.3d 412 (2d 
Cir. 1995). 

13 City of West Palm Beach v. Fidelity 
Fed. Sav. Bank of Florida, No. Cl 97- 
1470-AE (Fla. 15th Cir. May 28, 1997). 

14 Trinity’s claim alleged $6,300,000 
damage and Christian Scientist alleged 
a loss of $9,900,000 due to the ordinance. 

1° Fra. Strat. §70.001(1). 

16 In its complaint, West Palm Beach 
cites Fira. Stat. §§166.021(1) and 
166.021(3). The latter section grants mu- 
nicipalities the power to enact legisla- 
tion concerning any subject matter, sub- 
ject only to certain exceptions which 
West Palm Beach asserts are not appli- 
cable here. 

17 Fra. Stat. §70.001 (3) (e). 

18 However, see the newly filed Miami 
Beach cases, supra. 

19 The Economic Impact of the Bert J. 
Harris, Jr., Private Property Rights Pro- 
tection Act and the Proposed Property 
Rights Amendment, Draft, Fishkind & 
Associates, February 10, 1998. 

21 40C-4.041, 40C-4.091, and 40C- 
41.063. 

22 Saboff, Case No. 96-1223 at 4. 

23 Td. at 5 (citing Lucas v. South Caro- 
lina Coastal Council, 505 U.S. 1003, 112 
S. Ct. 2886 (1992)). 

24 “When, for example, a regulation re- 
quires a developer to leave 90% of a ru- 
ral tract in its natural state, it is un- 
clear whether we would analyze the 
situation as one in which the owner has 
been deprived of all economically viable 
beneficial use of the burdened portion 
of the tract, or as one in which the owner 
has suffered a mere diminution in value 
of the tract as a whole.” Lucas, 505 U.S. 
at 1016, n.7. 

25 Rehard v. Lee County, 968 F.2d 1131, 
1136 (11th Cir. 1992). 

26 Lucas, 505 U.S. 1003. 

27 The city and the board rely upon the 
common law action for public nuisance 
as it was expressed in Lucas, requiring 
that a governmental entity “must iden- 
tify background principles of nuisance 
and property laws that prohibit the uses 
[the owner] now intends and the circum- 
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stances in which the property is pres- 
ently found. Only on this showing can 
the State fairly claim that, in proscrib- 
ing all such beneficial uses, the [govern- 
mental regulation] is taking nothing.” 
Lucas, 505 U.S. at 1031-32. 

28 In 1992, the board had ordered the 
motel closed in an effort to curtail illicit 
activity on the property. The motel was 
reopened in 1993, until subsequent 
criminal events led to a second board 
hearing in 1996-97. The board closed six 
motel rooms for six months in an effort 
to terminate the nuisance, yet drug and 
prostitution related activities continued. 

2° Lucas, 505 U.S. at 1016. 

30 Further, it is interesting to note that 
taking in Keshbro was for a period of six 
months, following earlier warnings, clos- 
ings, and evaluations by the board. In 
Bowen, the property was closed for one 
year. Additionally, in Keshbro, the prop- 
erty closed was a hotel, while in Bowen 
it was an apartment complex. 

31 Vesta Fire Ins. v. Florida, 11 Fla. L. 
Weekly Fed. at 1414. (This article will 
discuss only the reasoning and analysis 
of the takings claim). 

82 Department of Pub. Works v. City of 
San Diego, 10 P.2d 102, 105 (Cal. Ct. App. 
1932). 

33 Vesta Fire Ins. v. Florida, 11 Fla. L. 
Weekly Fed. at 1415. 

34 Td. at 1415. See Keystone Bituminous 
Coal Ass’n v. DeBenedictis, 107 S. Ct. 
1232, 1242-43 (1987). 
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Administrative 


Law 


The Scarecrow in McDonald’s Farm 


A Fairy Tale About Administrative Law 


by Daniel Manry, ALJ 


Editor’s Note: A state agency that relies on policy to affect 
the substantial interests of a person must provide adequate no- 
tice of the underlying policy in order for agency action to be 
enforceable. The requirement for adequate notice in Ch. 120, the 
Administrative Procedure Act, or APA, initially required all 
agency policy to be promulgated as a rule in accordance with 
the rulemaking provisions prescribed in $120.54. Courts later 
determined that the requirement to promulgate agency policy 
applied only to policy which satisfied the statutory definition of 
a rule in $120.52(15). Policy excluded from the statutory defini- 
tion was nonrule policy and was not required to be promul- 
gated as a rule. 

Judge Daniel Manry sees a significant inconsistency in the 
way nonrule policy is defined legislatively and judicially. In 
Judge Manry’s view, the legislature divides the whole of agency 
policy into two parts. Agency policy is either policy-by-rule or 
nonrule policy. In relevant part, the legislative definition of a 
rule in $120.52(15) defines policy-by-rule as that part of agency 
policy which satisfies the requirement of general applicability. 
The remainder of agency policy, that part of agency policy which 
is not generally applicable, is nonrule policy. 

Judge Manry notes that the judicial exception to rulemaking 
defines nonrule policy by reference to $120.54 rather than by 
reference to $120.52. Nonrule policy is judicially defined as any 
policy not promulgated as a rule in accordance with $120.54. 
Section 120.54, however, defines neither policy-by-rule nor 
nonrule policy. 

In effect, the judicial definition of nonrule policy, according 
to Judge Manry, includes a portion of policy-by-rule already 
included in the statutory definition of a rule. Policy that is gen- 


erally applicable, within the meaning of $120.52(15), and not 
promulgated as a rule, pursuant to $120.54, is legislatively 
defined as an unpromulgated rule but judicially defined as 
nonrule policy. 

Prior to recent legislative amendments to the APA, 
unpromulgated rules were not required to be promulgated pur- 
suant to $120.54 in order to be enforceable in court. Courts 
reasoned that the requirement for an agency to repeatedly prove 
up its unpromulgated rules in each case provided “other incen- 
tives for rulemaking.” The judicial doctrine became known as 
the “prove-up exception to rulemaking.” 

The recent amendments to the APA have not resolved the 
debate within the administrative law community over what 
agency policy must be promulgated as a rule. The debate has 
existed for more than 20 years. Judge Manry suggests the de- 
bate will not end before the terms of the debate, such as 
“unpromulgated rules” and “nonrule policy,” are clearly defined. 

Judge Manry questions the conventional interpretation of 
early cases that gave rise to the prove-up exception and offers 
an alternative interpretation that is consistent with legislative 
intent and also preserves the viability of applicable case law. 
The article is presented in a fictional and humorous vein that 
allows Judge Manry to question the logic of the prove-up ex- 
ception, without criticizing specific cases, and to expose issues 
of due process and separation of powers inherent in the prove- 
up exception. The views expressed in this article are purely those 
of Judge Manry. 


—RavpH DEMEo, 
Special editor 


his article is a farcical 
tale about a time in an- 
tiquity when unprom- 
ulgated rules were dis- 
guised as nonrule policy. The dis- 
guise resembled a scarecrow sewn 
together from scraps of fabric called 
“other incentives for rulemaking.” 
In the course of time, the scarecrow 
came to be known as the “prove-up 
exception” to rulemaking.! 

By most accounts, and all but a 
few are unwritten, unpromulgated 
rules were first disguised as a scare- 
crow long ago in a land known to 
its inhabitants as “the kingdom of 


Florida administrative law.” The 
first citing of the scarecrow, quite 
naturally, occurred in one of the 
many farms in the kingdom. The 
legal description of the farm, as re- 
corded in the official records of the 
realm, was O. McDonald v. Depart- 
ment of Banking and Finance, 346 
So. 2d 569 (Fla. lst DCA 1977). 
Most subjects of the realm, however, 
just called the place McDonald. 
Administrative agencies were the 
first creatures to cite the scarecrow. 
Since the first days, agencies relied on 
the scarecrow. An understanding of the 
scarecrow, therefore, requires at least a 
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cursory understanding of agencies and 
how the creatures evolved. 

Agencies evolved from a written 
constitution that divided power to 
rule the kingdom equally among 
three rulers. No ruler had more 
power, sought to usurp power, or 
was more important than another. 
Thus, it is impossible to discuss the 
rulers in any order of importance. 

The first ruler had sole author- 
ity to enact laws. Tragically, the first 
ruler had a bicameral head that was 
compromised in the middle. 

The second ruler was a collection 
of blindfolded jurists, organized into 


} 


a hierarchy, with special powers to 
hold court and to decipher laws en- 
acted by the first ruler. Acronymic- 
lettered jurists, or ALJs, held quasi- 
court. 

The third ruler had two heads. One 
head was an executive and the other 
a cabinet. The third ruler enforced the 
laws enacted by the first ruler and 
deciphered by the second ruler. 

The third ruler anointed agencies 
to administer the laws. In turn, the 
first ruler enacted Ch. 120.? The 
APA, as it was called, was intended 
to help agencies. 

Agencies fabricated the scarecrow 
to help themselves comply with the 
APA. Agencies sometimes got more 
help than they needed. 

Agencies used the scarecrow for 
more than 20 years to disguise 
unpromulgated rules as nonrule 
policy. The scarecrow thoroughly 
complicated the common under- 
standing of agency policy. One day, 
a writer of the realm observed: 
“The scarecrow ... has, in the 
course of time, become so compli- 
cated that no man alive knows 
what it means. The parties to it 
understand it least, but it has been 
observed that no two... lawyers 
can talk about it for five minutes, 
without coming to a total disagree- 
ment as to all the premises.”’ 

Subjects of the realm were not 
deterred. They vowed to seek a com- 
mon understanding of agency policy. 

Loyal subjects began their quest 
with a common understanding of 
one premise that was embodied in 
a simple statutory truth. Agency 
policy either satisfied the first 
ruler’s statutory definition of a rule* 
or it did not. Policy included in the 
statutory definition was policy-by- 
rule. Policy excluded from the statu- 
tory definition was nonrule policy.® 

Agency action based on either 
type of policy was unenforceable 
unless the agency provided ad- 
equate notice of its policy. Adequate 
notice of agency action was central 
to administrative fairness and due 
process in the kingdom.® 

The rule that excluded agency ac- 
tion without adequate notice of the 
underlying policy was not the only 
member of its family. A relative, the 


“exclusionary rule,” lived in another 
kingdom and excluded agency action 
without adequate notice of a subject’s 
Miranda rights. In both kingdoms, the 
family required adequate notice be- 
fore an agency could enjoy the fruits 
of its policy-tree. The family motto 
was, “No notice? No nuts!” 

Notice of policy-by-rule was ad- 
equate only if it was promulgated 
according to the rulemaking proce- 
dures prescribed by the first ruler.’ 
The first ruler was adamant on this 
point. The requirement to promul- 
gate was not discretionary.® 

Administrative rulemaking was a 
quasi-legislative function.’ Properly 
adopted and promulgated rules had 
the force and effect of law.'° Like 
other laws, policy-by-rule had to be 
promulgated. 

Policy-by-rule that was not pro- 
mulgated was an unpromulgated 
rule. Unpromulgated rules, like 
other unpromulgated laws, were il- 
licit and unenforceable, regardless of 
the wisdom of the underlying policy." 
Unenforceability of unpromulgated 
rules was “the necessary effect of the 
APA if the prescribed rulemaking 
procedures are not to be atrophied 
by nonuse.”!” 

The requirement to promulgate a 
thing was a pox on agencies. Pro- 
mulgation was more odious to agen- 
cies than alligators were to savages 
when they visited the swamp not far 
from the magic part of the kingdom. 
Promulgation was expensive, 
lengthy, involved lawyers ... and, it 
was ponderous, too! 

Agencies asked the second ruler for 
help. However, there was only so much 
the second ruler could do. The second 
ruler could not enact legislation! 

_The second ruler tried to comfort 
agencies with the good news from 
McDonald that the requirement to 
promulgate applied only to policy- 
by-rule. Agencies did not have to 
promulgate nonrule policy.'® Ad- 
equate notice for nonrule policy was 
provided through adjudication of 
individual cases." 

Unpromulgated policy faced one 
of two fates. Policy-by-rule faced cer- 
tain emasculation unless it was pro- 
mulgated. Nonrule policy was en- 
forceable but lacked the binding 


effect of law. 

Agencies felt as though they had 
been impaled on the horns of a di- 
lemma. They could rely on policy-by- 
rule and undertake the ponderous 
path of promulgation, or they could 
confine themselves to nonrule policy. 
Some choice! 

Policy-by-rule was wise policy, or 
most of it was. Agencies yearned to 
rely on that policy without promul- 
gating it. It was a prickly problem! 

In an effort to save wise policy from 
emasculation, agencies began cloak- 
ing their unpromulgated rules in two 
disguises. Each disguise concealed 
unpromulgated rules as nonrule 
policy. 

In one disguise, agencies con- 
strued the statutory definition of a 
rule narrowly so that few subjects 
of the realm could recognize any 
policy as a rule. The disguise found 
favor at court... and at quasi-court. 
Agencies had discovered a way to 
circumvent the ponderous path of 
promulgation.!® 

The first disguise had strong ap- 
peal at court, but it frustrated the 
first ruler. The first ruler never in- 
tended the statutory definition of a 
rule to be construed narrowly. “The 
term ‘rule’ was broadly defined in 
the [APA] to reach . . . invisible 
policy-making. . . 

The second disguise was carefully 
woven from sophistry. Sophists de- 
fined nonrule policy as agency policy 
not published as a rule. “Hey,” cried 
the sophists. “If it’s not promulgated 
as a rule, it’s nonrule policy. Never 
mind the statutory definition of a 
rule.” 

The second disguise expanded the 
definition of nonrule policy to include 
unpromulgated rules. Unpromulgated 
rules could be enforced as nonrule 
policy if the agency proved the wis- 
dom of the policy. 

In the course of time, courtly fa- 
vor for the two disguises and their 
use by agencies spread throughout 
the kingdom. Both disguises took on 
the strange appearance of a scare- 
crow. The scarecrow reached pan- 
demic proportions and became 
known as the “prove-up exception” 
to rulemaking. A scarecrow seemed 
to be in every farm in the kingdom. 
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The ubiquitous scarecrow eventu- 
ally thwarted the first ruler’s re- 
quirement to promulgate policy-by- 
rule’? and transformed the 
definition of a rule into an invisible 
statute. Attempts to label agency ac- 
tion as either a rule or nonrule 
policy were largely discarded in 
many farms in the kingdom."® 

The Amos farm illustrated, in a 
left-handed way, that an unpromul- 
gated rule could be enforced by prov- 
ing the wisdom of the policy even if 
it was not disguised as nonrule 
policy. Although the policy in Amos 
was a rule that was unenforceable 
because it was unpromulgated, the 
second ruler said: “This is true even 
under the rule of McDonald . . . since 
the agency has failed to affirma- 
tively show the reasonableness and 
factual accuracy of the policy.”'” 

Agencies had originally fabricated 
the prove-up exception from scraps 
of fabric called “other incentives for 
rulemaking.” Agencies found the 
first scrap in a remote section of the 
McDonald farm. That section said 
that an ALJ’s function of requiring 
an agency to explicate nonrule 
policy by proof creates “incentives 
for rulemaking, which as far as it 
goes displaces proof and debate of 
policy in 120.57 proceedings. . . .””° 

Subjects disloyal to the first 
ruler’s statutory definition of a rule 


Agencies had 
originally fabricated 
the prove-up 
exception from 
scraps of fabric 
called “other 
incentives for 
rulemaking.” 


construed the reference to nonrule 
policy in McDonald to include 
unpromulgated rules. In their view, 
the requirement to repeatedly 
prove-up unpromulgated rules pro- 
vided other incentives for 
rulemaking to avoid repeated proof 
and debate of unpromulgated 
rules.” The distinction between 
unpromulgated rules and nonrule 
policy was unimportant if the result 
was fair. 

“Nuts!” retorted the first ruler in 
bicameral stereo.” The first ruler 
had never sanctioned the prove-up 
exception. 


At this point, your honor, I'd like to shift 
the blame away from my client and onto someone else. 
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“A fair result,” the first ruler pro- 
tested, “was not the only factor to be 
given effect in the formula for admin- 
istrative fairness. Fair results had to 
be achieved by fair procedures.” 

“If an agency figuratively hung a 
guilty subject and the subject de- 
served to be hung,” the first ruler 
reasoned, “it could be perceived as 
a fair result. If the agency relied on 
illicit procedures, however, the re- 
sult was a lynching. If the agency 
relied on licit procedures, the result 
was a legal execution.” 

The first ruler concluded that the 
procedures used to achieve results 
could mean the difference between 
a lynching and a legal execution. 
“Chapter 120 was not the ‘Adminis- 
trative Results Act.’ It was the Ad- 
ministrative Procedure Act!” 

The first ruler decided to reverse 
the prove-up exception by enacting 
former §120.535. That provision be- 
came §120.56(4) and is intended to 
maximize the scope of the first 
ruler’s statutory rulemaking re- 
quirements.”* The first ruler in- 
tended to exorcise the scarecrow 
from the kingdom forever.” 

The first ruler did not throw the 
fabric out with the scarecrow. 
McDonald did not define nonrule 
policy to include unpromulgated rules. 
To do so would have defined nonrule 
policy to include some portion of 
policy-by-rule already included in the 
statutory definition of a rule. 

McDonald limited nonrule policy 
to incipient or emerging policy that 
had not yet become generally appli- 
cable. The repeated adjudication of 
incipient or emerging policy pro- 
vided other incentives for 
rulemaking by encouraging agen- 
cies to develop such policy into broad 
principles that could be promul- 
gated as a rule; thereby displacing 
proof and debate of nonrule policy.” 
By limiting nonrule policy to incipi- 
ent or emerging policy, subjects of 
the realm could harvest crops from 
McDonald in a manner that served 
the first ruler’s intent. 

The McDonald farm rejected a 
pedantic definition of rules that re- 
quired all policy to be promulgated 
as rules. The whole of agency policy 
was divided into two parts, i.e, 


| 


policy-by-rule and nonrule policy. 
Policy-by-rule evolved from nonrule 
policy through adjudication of indi- 
vidual cases until it became generally 
applicable and could be promulgated 
as arule. “The APA thus impels agen- 
cies to. . . confine their own discre- 
tion... by... moving from vague stan- 
dards to definite standards to broad 
principles to rules... 

Farms began to determine whether 
incipient or emerging policy had rip- 
ened into a rule by the effect of the 
policy rather than the label ascribed 
to it by the agency. “Whether an 
agency’s statement is a rule which 
must be adopted in accordance with 
statutory procedure turns on the ef- 
fect of the statement and not the 
agency’s characterization by some 
appellation other than ‘rule.””’ 

The effect of agency policy was 
measured by the standards relied on 
by the agency rather than the re- 
sults achieved. Agencies formulated 
policy to “structure their discretion 
progressively by vague standards, 
then definite standards, then broad 
principles, then rules. . . 

Definite standards applied consis- 
tently to dissimilar facts could lead 
to different results. However, incon- 
sistent results based upon similar 
facts, without a reasonable explana- 
tion “violate [former] Section 
120.68(12)(b) . . . as well as the equal 
protection guarantees of...the... 
Constitution. .. . (citation omitted)””® 

The general applicability of 
agency policy was an essential ele- 
ment of the statutory definition of a 
rule, but only a threshold test. 
Agency policy did not ripen into a 
rule until it was policy of general 
applicability that either: imple- 
mented, interpreted, or prescribed 
law or policy; modified or amended 
an existing rule; defined a statutory 
term; or imposed an additional re- 
quirement not imposed by statute 
or existing rule.*° 

The interests of preserving wise 
policy and ensuring adequate notice 
collided at the point where policy 
crossed over from incipient or 
emerging policy into full bloom as 
policy-by-rule. In an attempt to bal- 
ance such competing interests, the 
first ruler enacted former 


The general 
applicability of 
agency policy was 
an essential element 
of the statutory 
definition of a rule, 
but only a 
threshold test. 


§120.57(1)(b)15, which became 
§$120.57(1)(e), and also enacted 
§120.56(4)(e). 

Section 120.57(1)(e) required a 
subject of the realm to show that 
agency action was based on a policy, 
that the policy was an unadopted 
rule, and that the agency had relied 
on the policy to affect the substan- 
tial interests of the subject. The bur- 
den of proof then shifted to the 
agency to show that the unadopted 
rule complied with the require- 
ments of §120.57(2)a.—g. 

Section 120.56(4)(e) attempted to 
preserve wise policy in the form of 
an unadopted rule if the agency 
could satisfy several due process re- 
quirements. The agency had to pro- 
mulgate the policy as a proposed 
rule prior to the entry of a final or- 
der, proceed in good faith to 
rulemaking, and show that the 
policy satisfied the requirements of 
§120.57(1)(e). 

Despite the passage of 
§§120.57(1)(e) and 120.56(4)(e), a 
common understanding of agency 
policy remained so complicated that 
lawyers rarely agreed as to its pre- 
mises.*! So, the first ruler amended 
the APA to include statutory defini- 
tions of “nonrule policy” and an 
“unpromulgated rule”... and other 
more efficacious solutions. Subjects 
of the realm cast the scarecrow into 
an abyss in which no subject could 
ever farm, and rejoiced in their com- 
mon understanding of both nonrule 


policy and unpromulgated rules. 
Older subjects of the realm ventured 
forth into the sunshine to exercise 
and to reduce the onus of health care 
costs and insurance premiums paid 
by their children. Everyone in the 
kingdom had strong family values 
and lived happily ever after. 
The End 


' The “scarecrow” is adapted from a 
passage by Charles Dickens. The pas- 
sage provided one of the themes used 
at the “1998 Pat Dore Administrative 
Law Conference; What the Dickens Is 
Going On?”, produced by the Adminis- 
trative Law Section of The Florida Bar 
on October 29-30, 1998, in Tallahas- 
see. 

? All chapter and section references 
are to Florida Statutes (1997) unless 
otherwise stated. 

3 CHARLES DICKENS, BLEAK House. 

4 Fxa. Stat. §120.52(15). 

> A whole is equal to the sum of its 
parts. The whole of agency policy is equal 
to the sum of that part which is a rule, 
within the meaning of Fia. Star. 
§120.52(15), i.e., policy-by-rule; plus that 
part which is not a rule, within the 
meaning of Fa. Stat. §120.52(15), i.e., 
nonrule policy. The theory of the rela- 
tion of part to whole, and kindred no- 
tions, is known as mereology. Davip 
Lewis, Parts oF CiassEs (1991). One kin- 
dred notion of the relation of part to 
whole is “fusion” or “sum.” Under this 
kindred notion, a whole is equal to the 
sum of its parts. Mereology is not syn- 
onymous with set theory used in math- 
ematics. However, recent work has be- 
gun to study the relationship of 
mereology to set theory. See, e.g., LEwIs. 
For earlier works in mereology, see 
NELSON GOODMAN, THE STRUCTURE OF AP- 
PEARANCE, Ch. 2, §4, “The Calculus of In- 
dividuals” 33—40 (Vol. 3, 1977). 

6 Amos v. Department of Health and 
Rehabilitative Services, District IV, 444 
So. 2d 48, 47 (Fla. 1st D.C.A. 1983); State 
ex rel. Department of General Services 
v. Willis, 344 So. 2d 580, 590 (Fla. 1st 
D.C.A. 1977). 

7 Fra. Stat. §120.54. 

8 Fra. Stat. §120.54(1)(a). 

° Booker Creek Preservation, Inc. v. 
Southwest Florida Water Management 
District, 534 So. 2d 419, 422 (Fla. 5th 
D.C.A. 1988). 

10 State v. Jenkins, 469 So. 2d 733, 734 
(Fla. 1985); Florida Livestock Board v. 
Gladden, 76 So. 2d 291, 293 (Fla. 1954); 
Canal Insurance Company v. Continen- 
tal Casualty Company, 489 So. 2d 136, 
137 (Fla. 2d D.C.A. 1986). 

11 In Straughn v. O’Riordan, 338 So. 2d 
832, 834 n.3 (Fla. 1976), the court noted 
that the APA has as one of its principal 
goals “the abolition of ‘unwritten rules’ 
by which agency employees can act with 


THE FLORIDA BAR JOURNAL/MARCH 1999 63 


35 


If the noise 
coming from 
next door 
were loud music, 
you’d do 
something 
about it. 


It's not a private 
family matter. 
Every nine seconds 
another woman is 
beaten by her 
husband or 
boyfriend. And 
unless we all 
work together, 
it's never going 
to stop. 


For information 
about how you can 
help stop domestic 

violence, call 
1-800/777-1960. 


unrestrained discretion to adopt, change 
and enforce governmental policy. .. .” 

2 McDonald, 346 So. 2d at 580, citing 
Straughn v. O’Riordan, 338 So. 2d at 834 
n.3. 

13 McDonald, 346 So. 2d at 580. 

‘4 In McDonald, the court said: “[O]ther 
... officially stated agency policy’... is 
. .. recorded in agency orders .. . cata- 
logued by a subject-matter index... 
[and] .. . available for inspection and 
copying by the public. .. .” McDonald, 
346 So. 2d at 582. See also Gessler v. 
Department of Business and Profes- 
sional Regulation, 627 So. 2d 501, 503 
(Fla. 4th D.C.A. 1993) (indexing of or- 
ders is an important part of the admin- 
istrative system of justice and the doc- 
trine of stare decisis). 

15 Department of Highway and Safety 
and Motor Vehicles v. Florida Police Be- 
nevolent Association, 400 So. 2d 1302, 
1304 (Fla. 1st D.C.A. 1981) (character- 
izing the proceeding as a “marginal rule 
challenge”). 

16 Straughn, 338 So. 2d at 834 n.3. 

17 Patricia A. Dore, Florida Limits 
Policy Development Through Adminis- 
trative Adjudication and Requires Index- 
ing and Availability of Agency Orders, 
19 Fra. St. U. L. Rev. 437, 437 (1991) 
(“[blefore long. . . the limited McDonald 
exception swallowed the rule.”) 

18 Barker v. Board of Medical Examin- 
ers, 428 So. 2d 720, 722 (Fla. 1st D.C.A. 
1983). 

19 Amos, 444 So. 2d at 47. 

20 McDonald, 346 So. 2d at 583. The 
original phrase in McDonald was 
“agency incentives.” In Florida Police Be- 
nevolent Association, 400 So. 2d at 1304, 
it became “other incentives.” 

21 Barker, 428 So. 2d at 722; Florida Po- 
lice Benevolent Association, 400 So. 2d 
at 1304. The requirement also forced the 
opposing party to either accept the 
agency’s proof or incur the litigation 
costs associated with repeatedly “prov- 
ing-down” the unpromulgated rule. 

22 Although known to grow in some 
farms, “Nuts” was the reply given by U.S. 
Army General Anthony McAuliffe to the 
German demand for surrender at 
Bastogne, Belgium on December 22, 
1944. New York Times, December 28, 
1944, p. 4. 

*8 House of Representatives Committee 
on Governmental Operations Final Bill 
Analysis & Economic Impact Statement 
(HB 1879, 1991) at 3-4, Florida State 
Archives, Series 19, Box 2182. 

*4 The expansive view rejected in the 
legislative history was enunciated in 
Southern Bell Telephone and Telegraph 
Company v. Florida Public Service Com- 
mission, 443 So. 2d 92, 97 (Fla. 1983); 
Florida Cities Water Company v. Florida 
Public Service Commission, 384 So. 2d 
1280, 1282 (Fla. 1980); Florida League 
of Cities, Inc. v. Administration Commis- 
sion, 586 So. 2d 397, 406 (Fla. 1st D.C.A. 
1991); Florida Power Corporation v. 
State of Florida Siting Board, 513 So. 
2d 1341, 1343 (Fla. lst D.C.A. 1987); 
Anheuser-Busch, Inc. v. Department of 
Business Regulation, 393 So. 2d 1177, 
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1181-1184 (Fla. 1st D.C.A. 1981); Hill v. 
School Board of Leon County, 351 So. 2d 
732, 733 (Fla. 1st D.C.A. 1977). 

2° McDonald, 346 So. 2d at 580 and 583. 

26 McDonald, 346 So. 2d at 580-581. 
Policy-by-rule need not evolve. Agency 
policy can satisfy the statutory defini- 
tion of a rule at its inception. See supra 
note 28. 

27 Amos, 444 So. 2d at 46. Compare En- 
vironmental Trust v. State, Department 
of Environmental Protection, 714 So. 2d 
493, 501 (Fla. 1st D.C.A. June 3, 1998) 
(holding that reviewing courts must give 
“sreat weight” to the stated intent of the 
agency in determining whether a “re- 
vised rule” imposes new requirements 
or merely clarifies existing require- 
ments). 

28 McDonald, 346 So. 2d at 580. Com- 
pare Amos, 444 So. 2d at 46 (holding that 
the policy statement was followed with- 
out discretion) with Environmental 
Trust, 714 So. 2d at 498 (rejecting the 
notion that an agency must adopt a rule 
for each “particular set of facts”). 

29 Amos, 444 So. 2d at 47. 

30 Fia. Stat. §120.52(15). The elements 
discussed in the text are only some of 
the disjunctive requirements in the 
statutory definition of a rule. 

31 In Environmental Trust, 714 So. 2d 
at 501, the agency was facing a challenge 
to the alleged use of nonrule policy. The 
agency maintained that a new rule was 
not necessary. The court observed that 
the ALJ rejected that argument: “in fa- 
vor of a finding that the Department had 
been applying an incipient non-rule 
policy.” Compare Investment Corp. of 
Palm Beach v. Division of Pari-Mutuel 
Wagering, Department of Business and 
Professional Regulation, 714 So. 2d 589, 
591 (Fla. 3d D.C.A. July 8, 1998) (hold- 
ing that a declaratory statement was a 
rule because it was generally applicable) 
with Chiles v. Department of State, Di- 
vision of Elections, 711 So. 2d 151, 154 
(Fla. lst D.C.A. May 12, 1998) (holding 
that “a declaratory statement is not 
transformed into a rule merely because 
it addresses a matter of interest to more 
than one person”). 


Daniel Manry is an administra- 
tive law judge. He received his B.S. and 
J.D. in 1968 and 1971, respectively, from 
the University of Florida and his Mas- 
ter of Laws in taxation from Georgetown 
University in 1983. He is a former assis- 
tant attorney general in the tax section 
of the Department of Legal Affairs; a 
bureau chief for the Department of Rev- 
enue; an associate with the law firm of 
Holland & Knight; and a Reginald 
Heber Smith Community Lawyer. 

This column is submitted on behalf 
of the Administrative Law Section, M. 
Catherine Lannon, chair, and Robert C. 
Downie II, editor. 
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DOCUMENT PREPARATION 


(for attorneys only - applications, Section 8 
& 15, Assignments, renewals.) 


RESEARCH-(SEC - 10K's, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED - Our services meet 
standards set for us by a D.C. Court 

of Appeals Committee. 


Over 100 years total staff experience - not 
connected with the Federal Government. 
GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 
TOLL FREE: 1-800-642-6564 
WWwW.TRADEMARKINFO.COM 
Since 1957 
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Toxicology 


= Chemical Toxicologist. Twenty-four 
years experience in Sampling and expert 
witness- industry, government and univer- 
sity research. Soc. of Toxicology, SETAC, 
American College of Toxicology. Dr. R. L. 
Lipsey, (904)398-2168. 


Trust 


= Expert Witness Trust & Bank Invest- 
ments: Twenty years investment experi- 
ence. Former vice president/portfolio man- 
ager Chase Manhattan, Sun Bank, United 
Jersey. Chartered Financial Analyst (1979). 
Cum Laude-Wharton, University of Penn- 
sylvania. BS economics, dual major: fi- 
nance/economics. Registered investment 
advisor. Steve Stern, CFA, 161 Crandon 
Bivd., #325, Key Biscayne, FL 33149, 
(305) 374-8493. 


STRUCTURED SETTLEMENTS/ 
LOTTERIES 


@ Top dollar paid for insurance settle- 
ments, lottery winnings, notes, Law Firm 
Receivables and periodic payment con- 
tracts. Heartland Capital Funding, Inc., 
(800)897-9825. “Professional Annuity 
Funding for you and your client.” 


Bank Accounts, Liquid Assets, 
Real Estate, Employment, etc. 


Debtors Located, Background Checks 
Call for Information & Brochure 
800-537-6900 


Visit us at www.4pal.com 


Inter-City Testing & 
Consulting 


Technical Evaluations and 
Expert Testimony 
Inquires Welcome 


Accident Reconstruction; Boating, PWC, Sailing & 
Maritime; Biomedical Injury Analysis; Construction 
Safety; Elevators/Escalators; Fires/Explosions; Flam- 
mability; Glass/Metal Fracture; Helmets; Ladders; 
Parks, Playgrounds, Amusements; Pollution-Air & Wa- 
ter; Safety/Electrical Engineering; Slips, Trips & Falls; 
Sports, Recreation, Aquatics; Toxic Exposure; Trans- 
portation, Tires; Highway Safety; Warning/Instructions 


(561) 745-7940 


ter, Florida 33468 


Reach over 60,000 Lawyers with The Florida Bar News | 


and The Florida Bar Journal 
Call Cassandra Dixon at (850) 561-5601 or 
Bruce Congleton at (850) 561-5685 


Have you checked out 
the new Bar website? 
www.FLABAR.org 


¢ About the Bar « CLE « Legal Links « Contact Us 


To Advertise Online with The Florida Bar please contact 
David Francis at (850) 561-5687 or Email at dfrancis@flabar.org 
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Welcome 


LEXIS-NEXIS just got easier for solos 


and small law firms in Florida. Includes unlimited access to: 
Whether you're a PRO or a novice, with LEXIS-NEXIS MVP it's easier than ever to use e FL Caselaw from 1886 

the power of your computer to conduct your legal research. Offering you more e FL Statutes (current and archived) 
flexibility and more affordability than any other online legal research program, MVP e FL Court Rules 


e FL Workers’ Compensation Decisions 
e FL Administrative Files 

e FL UCC and Bankruptcy Filings 

e FL Journals and Law Reviews 

e FL Regional News 

e FL Martindale-Hubbell® Listings 
an alternative to headnotes! e And FL CLE Materials included 

at no extra charge! 


PLUS, add unlimited use of the 
premier citation service — 

additional charge. SHEPARD’S® Citations 

or state Deed Transfers and Property 

Records to your MVP Florida library 


allows you to mix and match the state, federal and specialty materials you use most. 
With MVP's easy-to-use features, you can ... 


e IMMEDIATELY ASSESS the key points of law and factual issues of 
the cases you find — from actual language used by the court — with new Core Terms ... 


e LINK QUICKLY to relevant federal and state cases, statute sections and 
law reviews outside of your flat-rate library, from virtually any jurisdiction, at no 


e ACCESS ON THE INTERNET through an easy-to-use 


browser interface. — all for an additional low 
monthly flat rate. 


Predictably priced for solos and small law firms, LEXIS-NEXIS MVP gives you more 
coverage and more current comprehensive information —all for one flat monthly rate! 


Easier Than Ever. 
No Hidden Costs. No Surprises. 


1-800-356-6548 ask for ext. 1231 
www.lexis.com 


* Price quoted is for one attorney. Additional charge applies to each attorney in the firm. Note: State and local taxes ™ 7 
YEAR 2000 not included. Some restrictions may apply. Prices subject to change. LEXIS and NEXIS are registered trademarks WH LEXIS a NEXIS 
COMPLIANT of Reed Elsevier Properties Inc., used under license. The INFORMATION ARRAY logo is a trademark of Reed 1] 
Upgrade Now! Elsevier Properties Inc., used under license. SHEPARD’S is a registered trademark of Shepard's Company R Dead des aikburnts hci 


1-800-925-9265 © 1998 LEXIS-NEXIS, a division of Reed Elsevier Inc. All rights reserved 
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Theres quiet revolution 


taking place. 


Customers already use KeyCite™ by more than 2 to 1 ¢ Only KeyCite covers all West-reported cases, one million 
over all other citators on Westlaw‘ unpublished cases, 600 law reviews, ALR’ and more. 
Why this break from the old way of doing things? * Full-text headnotes, warning flags and depth of treatment 
Perhaps it’s because KeyCite is so accurate, current, stars make KeyCite the easiest citator. 
comprehensive and easy to use. Here's why: All the more reason to make your break to KeyCite. 
* Every decision in KeyCite has been analyzed by an mde FREE BOOKLET. Ask for the 
attorney-editor. illustrated KeyCite guide today. 
* KeyCite warns you of overrulings within hours of meee = CALL 1-800-700-9378 
case receipt at West Group. Ze &- “= or visit www.westgroup.com/keycite 


The Key to Good Law 
| N-FORMATION ON T E RM: Su il 


The trademarks shown within are used under license Bancroft-Whitney * Clark Boardman Callaghan S 
Be 
1999 West Group 0-9975-1 /2-99 [963367 Lawyers Cooperative Publishing Westlaw” West Publishing GRO 
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KeyCite. 


